


	
		×
		

	






    
        
            
                
                    
                        
                    
                

                
                    
                        
                    
                

                
                    
                        
                            
							
                        

                    

                

                
                    	
                            Log in
                        
	
                            Upload File
                        


                

            


            
                
                    	
                            Most Popular
                        
	
                            Art & Photos
                        
	
                            Automotive
                        
	
                            Business
                        
	
                            Career
                        
	
                            Design
                        
	
                            Education
                        
	
                            Hi-Tech
                        


                    + Browse for More
                

            

        

    



    
        
            
                
                

                
                	Home
	Documents

	LLP and Taxation Issues



                

    
        
            

                
                    

                        
                            
                                














































                            

                        


                    

                

            

        

    


    
        
            prev

            next

        

        
            
                
            

            out of 46

        

    








                
                    LLP and Taxation Issues


                    
                                                Download PDF
                        
                        Report
                    

                    
                        	
								Upload

									rupalgambhir
								

							
	
                                View

                                    219
                                

                            
	
                                Download

                                    0
                                

                            


                    

                    
                    
                        
                        
                            
                                    
Facebook

                        

                        
                        
                            
                                    
Twitter

                        

                        
                        
                            
                                    
E-Mail

                        

                        
                        
                            
                                    
LinkedIn

                        

                        
                        
                            
                            
Pinterest

                        

                    


                    
                

                

                    
                    Embed Size (px)
                        344 x 292
429 x 357
514 x 422
599 x 487


                    

                    

                    
                                        Citation preview

                    	
8/4/2019 LLP and Taxation Issues

1/46

LIMITED LIABILITY PARTNERSHIP

TAXATION ISSUES

28- 04- 2010
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LIMITED LIABILITY PARTNERSHIP

An Introduction

Limited Liability Partnership Act, 2008Came Into Existence By
Way Of NotificationOn 31stMarch, 2009.

Conversion Of Companies & Firms IntoLLPs Was Notified On
22nd May, 2009 AndIs Effective On 31stMay, 2009

Taxation Of LLP Was Notified On 22nd July,2009
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LLP Is An Alternative CorporateBusiness Vehicle Which
Combines

The Benefits Of Both The CompanyAnd A Partnership Where The
LiabilityOf Its Partners Is Limited Paving WayFor Superior
Professional Expertise In

An Organized And Flexible Structure

LIMITED LIABILITY PARTNERSHIP

MEANING
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LIMITED LIABILITY PARTNERSHIP

FEATURES

Body Corporate With A Distinct Legal EntitySeparate From That Of
Its Partners

Having Perpetual Succession And A Common Seal

Any Change In Its Partners Will Not Effect TheExistence, Rights
Or Liabilities Of The LLP

Provides Benefits Of Limited Liability But OffersThe Flexibility
To Form The Internal Structure

No Partner Is Liable On Account Of TheIndependent Or
Un-authorized Actions Of OtherPartners
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LIMITED LIABILITY PARTNERSHIP:

ADVANTAGES

Separate legal entity Lesser Cost of Formation

Lesser Number of Compliances

No Requirement of any Minimum Capital

Contribution No Restrictions as to Maximum Number of

Partners

Professionals like CS / CA / CWA / Lawyers canform
Multi-disciplinary Professional LLP

Personal Assets of the Partners are notexposed except in case of
fraud

Taxation Benefits
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LLP vs. Other Form of Businesses

A Comparative Analysis
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Particulars Partnership Company LLP

Governing

Law

Partnership

Act, 1932

Companies

Act, 1956

Limited

Liability Act,2008

BodyCorporate

Not a BodyCorporate,does not havea separateLegal Entity

BodyCorporatehaving aSeparate LegalEntity

BodyCorporatehaving aSeparateLegal Entity

Registration Registration isOptional

Registrar ofCompanies

Registrar ofCompanies;LLP Office
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Particulars Partnership Company LLP

Composition Minimum: 2

PartnersMaximum: 10in case ofBankingBusiness

20 in case ofother business

Minimum: 2

MembersMaximum: 50Members

Minimum: 2

PartnersMaximum:No Limit

CharterDocument

PartnershipDeed

Memorandum& Articles ofAssociation

LLPAgreement
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Particulars Partnership Company LLP

MinimumNumber ofDirectors/DesignatedPartners

No Concept ofDesignatedPartners/Directors

Minimum: 2Directors, notnecessarilybe an Indian

Must Obtain

DIN

Minimum: 2DesignatedPartners, Onemust be anIndian

Must Obtain

DPIN

Management Partners Board ofDirectors

Partners/Designated

Partners

Common Seal None Yes Yes


	
8/4/2019 LLP and Taxation Issues

10/46

Particulars Partnership Company LLP

PerpetualSuccession

No Yes Yes

Annual Returnto be filedwith Registrar

No Yes Yes

Ownership

of Assets

Partners have

Joint Ownership

of all the Assets

belonging to

Partnership firm

Members

have

Ownership

of Assets

LLP is

Independent

of its

Members and

has

Ownership of

Assets
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Particulars Partnership Company LLP

Audit ofAccounts

Audit ofAccounts asper theIncome TaxAct

Audit of

Accountsas

per the

Companies

Act, 1956

All LLP exceptfor those havingTurnover lessthan Rs.40 Lacsor
Rs.25 LacsContribution in

any FinancialYear are requiredto get theirAccounts

Audited Annuallyas per theProvisions ofLLP Act 2008
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Particulars Partnership Company LLP

Transfer ofShares

NotTransferable

Ownership

Is easilyTransferable

by way of

Transfer of

Shares

Transferabilitygoverned byLLP Agreement

Tax

Liability

Flat

rate of 30%

PlusEducation

Cess

Flat

rate of 30%

PlusEducation

Cess

Flat

rate of 30%

PlusEducation

Cess
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Particulars Partnership Company LLP

Liability of

Partners/Members

Unlimited.

Partners areseverally and

jointly liable

For actions of

other partnersand the firm

and liability

extend to

Their personal

assets

Generally

Limited toThe

amount

Required

to be paidup on

Each share

Limited, to the

extent theircontribution

towards LLP,

except in case

of intentionalfraud or

wrongful act of

omission or

commission by

the partner
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TAXATION ASPECTS

OF LLP
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TAXATIONOPTIONS

AVAILABLE FORLLPS

Pass Through Status

i.e. Partners will beliable to Pay Taxon their Share of

LLP Profits

Profit will Be Taxedin the hands of

the LLPi.e. Partners will not be

liable to Pay Tax on their

Share of LLP Profits
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TAX TREATMENT OF LLPS

IN DIFFERENT COUNTRIES

In USA, LPPs are taxed

as per Pass Through

System and are treated

as Tax Transparent

Entity

In UK, LPP Act, 2000

Provides for Taxation of

LLP as a GeneralPartnership

In Singapore, LPPs are

treated as Partnershipand Income from LLP is

not Chargeable with Tax

at the Entity Level

In Japan, LPPs areexempt from Entity

Level Income Tax
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TAX TREATMENT OF LLPS

IN DIFFERENT COUNTRIES

InUSA, LLP itself pays No Taxes but it mustfile Annual
Information Return

LLPs are Taxable as per Pass through

Taxation System and are treated as a TaxTransparent Entity

If an LLP wishes to Taxed as a Corporation, itmust elect such
Treatment under IRS

Proposed Regulations

If LLP treated as a Corporation, the Income issometimes called
the Corporatedouble-tax
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Tax Treatment Of LLPs In Different

Countries Contd.

In UK, LLP Act, 2000 provides for Taxationof LLPs like a General
Partnership, membersof an LLP are treated for the purposes ofIncome
Tax and Capital Gain Tax and in caseMembers are Companies then they
are made

liable to Corporation Tax under theCorporation Tax Rules

The Assets of the LLP shall be treated asthe Assets held by the
members as partners

for the Taxation Purposes which ensures thatMembers, rather than
the LLP itself will beIndividually Liable to Tax on their Share
ofProfits


	
8/4/2019 LLP and Taxation Issues

19/46

Tax Treatment Of LLPs In Different

Countries Contd. In Singapore, LLPs are treated as a

Partnership and Income from an LLP is notChargeable with Tax at
the Entity Level,Instead the Partners are Chargeable with Taxon
their Share of Profits, If the Partner is an

Individual, Income is Taxed as per hisPersonal Income Tax Rate
whereas if thePartner is a Company (referred to
asCorporatePartner), Income will be Taxed asper the Rate of Tax for
Companies.

InJapan, like a Minpou Kumiai, the name bywhich a General
Partnership is referred, aLLP is also exempt from the Entity
LevelIncome Tax. Instead, each Member is directly

subject to Income Tax


	
8/4/2019 LLP and Taxation Issues

20/46

TAX TREATMENTOF

LLPs IN

INDIA
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Taxation Aspect: LLPs In India

Remuneration to Partners to be taxed asIncome from Business
& Profession

No Surcharge to be Levied on Income Tax

Minimum Alternate Tax not Applicable on

LLPsNo Dividend Distribution Tax

Designated Partners will be liable to sign andfile the Income
Tax Return, if unavoidablereasons if any, any Partner can sign
theReturn
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Taxation Aspect: LLPs In India

Assignment of Interest in LLP by any Partnerto other shall be
Liable to Tax

Intangible Contribution shall be Taxable butnot at the time of
introduction in LLP but onlyat the time of transfer, cessation and
winding

up of LLPNo Capital Gain on Conversion of

Partnership into LLP, if the right andobligation of the Partners
remain the same

after conversion and there is no transfer ofany Asset or
Liability after Conversion

Not Eligible for Presumptive Taxation
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Taxation Aspect: LLPs In India

LLPs shall be treated as Partnership Firms

for the Purpose of Income Tax Tax Liability at a 30% Flat Tax
Rate + 3%

Education Cess is applicable on LLPs

Budget 2009-10 has amended the definitionof Firm, Partners and
Partnership, theseshall have the same meaning as assignedto it in
the Indian Partnership Act, 1932 butin addition shall include the
terms as

defined in the LLP Act, 2008 Profit will be taxed in the hands
of the LLP

and not in the hands of the Partners
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Taxation Aspect: LLPs In India Interest on Contribution Allowed
provided the

same is authorized by the LLP AgreementDeduction against the
Interest on

Contribution can be availed if conditions ofSection 184 and
40(b) of the Income Tax Act

are satisfied.Deduction is allowed if any Salary, Bonus

Commission or Remuneration is paid to aWorking Partner who is an
Individual

Remuneration paid to a Working Partner isAllowed if the same is
Authorized by the LLPAgreement and it does not Exceeds
thePrescribed Limits
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Taxation Aspect: LLPs In India

Ceiling as to Remuneration Payable to Working

Partners and Interest Payable to Partners

LLP Act, 2008 has not Prescribed anyLimitation on Payment of
Remuneration but

the same must be authorized by the LLPAgreement

The Income Tax Act under Section 40(b)Disallows Remuneration,
Interest etc. receivedby such Partners if the same Exceeds
theCeiling Prescribed under the Section
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Limits Of Remuneration To Partners

Income Tax Act Prescribes the Ceiling Limit uptowhich any
Payment of Salary, Bonus,Commission or Remuneration will be allowed
asDeduction for Income of LLP. The Limits areoutlined below:

Taxation Aspect: LLPs In India

On First Rs. 3,00,000of Book Profit or in

case of Loss

Rs. 1,50,000 or at the rateof 90% of the Book Profit,

whichever is moreOn the Balance ofBook Profit

At the rate of 60%
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Taxation Aspect: LLPs In India

Eligibility (Section 184) for an LLP to be

assessed as a firm under income tax LLPs shall be evidenced by a
written LLP Agreement

clearly specifying the Individual Shares of the Partners

A Certified Copy of LLP Agreement must accompanythe Return of
Income of the LLP

If during the Previous Year any Change in Agreementhas taken
place, a Certified Copy of the RevisedAgreement shall be submitted
along with the Return of

Income There should not be failure on the part of the LLP
while

attending to Notices given by the Income tax Officer
forCompletion of Assessment of the LLP
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STEPS FOR COMPUTATION OF TAX

STEP 1

Find the Firms Income under

different Heads of Income,

ignoring exemptions

Income From House

Property

Profit & Gains of

Business & Profession

Capital Gains

Income from Other

Sources


	
8/4/2019 LLP and Taxation Issues

29/46

STEP 2The Payment of Remuneration

and Interest to Partners is

deductible if conditions of sec.

184 & 40(b) are satisfied

STEP 3

Make Adjustments of brought

forward losses and obtainGross Total Income

STEP 4 Make deduction and obtain Net Income


	
8/4/2019 LLP and Taxation Issues

30/46

Taxation Aspect: LLPs In IndiaSteps for Computation of Taxable
Income

Find out the Firms Income under Different Heads of

Income, ignoring the Prescribed Exemptions. The Headsof Income
are: Income from House Property

Profit and Gains of Business or Profession

Capital Gains

Income from other sources including interest on securities,
winningfrom Lotteries, races, puzzles, etc. (Salary Income Head is
notincluded)

The Payment of Remuneration and Interest to Partners
isdeductible if conditions of Section 184 and section 40(b) ofthe
Income Tax Act are satisfied. Any Salary, Bonus,Commission or
Remuneration which is due to or receivedby Partners is Allowed as a
deduction from Income of thePartnership Firm and the same is
Taxable in the hands ofthe Partners
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Taxation Aspect: LLPs In India

Steps for Computation of Taxable Income

Contd

Make Adjustment on Account of brought forward
Losses/disallowances of In Interests, Salary etc. paid by firm to
itsPartners. The Total Income so Obtained is the Gross Total

Income

From the Gross Total Income, make the PrescribedDeductions and
the balancing amount is the NetIncomeof the Firm.
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Taxation Aspect: LLPs In IndiaAssessment of Partners of LLP

Sec 10(2A) of the Income Tax Act,exempts the Share Income of the
Partnerfrom the LLP in the hands of the Partner,i.e. it is not
included in Computing his

Total Income If Conditions of Section 184 and 40(b) of

the Act are satisfied, then any Interest,Salary, Bonus,
Commission or

Remuneration paid/payable by the LLP tothe Partners is Taxable
in the hands ofPartners; to the extent these are allowedas
deduction in the hands of the LLP
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Taxation Aspect: LLPs In India

Assessment of Partners of LLP

Remuneration to Partner not to betreated as Salary as the
Provision of TaxDeduction at Source(TDS) for Salary

(Section 192 is not applicable to theRemuneration received by
the Partnerfrom the LLP

Remuneration and Interest received by a

Partner from his LLP shall be chargeableas Profits and gains of
Business U/s28(v) of the Income Tax Act
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LLPS ARE NOT COVERED UNDER

THE PRESUMPTIVE TAXATION

AS IT HAS BEEN EXCLUDED

FROM THE DEFINITION OF THEELIGIBLEASSESSEE

Taxation Aspect: LLPs In India

Presumptive Taxation
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Eligible Assessee

(i) An Individual, Hindu Undivided

Family or a Partnership Firm,

who is a Resident, but not a

Limited Liability PartnershipFirm as defined under Clause
(n)

of Sub Section 2 of the LLP Act,

2008; and

(ii)Who has not claimed deduction

under any of the sections 10A,

10AA, 10B, 10BA or deduction

under any Provisions of Chapter

VIA under the Heading C-

Deduction in respect of certain

Incomes in the relevant A.Y.
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Taxation Aspect: LLPs In India

As per the Union Budget 2010-11,Conversion of a Private
Companyor Unlisted Public company into an

LLP to be Exempt from Capital GainTax if the following
conditions aresatisfied:

The Total Sales, Turnover or GrossReceipts of the Company do not
exceedRs. 60 Lacs in any of the immediatethree Previous years

Conversion of A Company into an LLP
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Taxation Aspect: LLPs In India

Conversion of A Company into an LLP

All Assets & Liabilities of the Companybecome the Assets and
Liabilities of theLLP

All The Shareholders of the companybecome Partners of the LLP in
thesame Proportion as their Shareholdingin the company

The Shareholders shall receive Sharein Profit and Capital
Contribution in theLLP
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Taxation Aspect: LLPs In India

Conversionof A Company into an LLP

The Erstwhile Shareholders of theCompany continue to receive a
minimumof 50% of the Profits of LLP for a period

of 5 yrs from the date of conversionNo amount is paid, either
directly or

indirectly, to any partner out ofAccumulated Profit of the
company for aperiod of 3 yrs from the date ofconversion
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Taxation Aspect: LLPs In IndiaConversionof A Company into an
LLP

If the Stipulated Conditions are notComplied with:

The Profit or Gains on Conversion andBenefits of Losses set off
by LLP to betaxable for LLP if the conditions are notcomplied
with

The Accumulated Loss and UnabsorbedDepreciation of the Company
will bedeemed to be Income of the LLP if theconditions are not
complied with
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Taxation Aspect: LLPs In IndiaConversionof A Company into an
LLP

The Cost of Acquisition of CapitalAssets for the LLP is to be
the Costto the Company plus the Cost ofImprovement, if any, by the
LLP orthe Company

The Credit in respect of MAT Paid by

the Company is not available to theLLP
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Taxation Aspect: LLPs In IndiaConversionof A Company into an
LLP

The Actual Cost of Block of Assetsfor the LLP is to be the
Written DownValue for the Company on the Date

of Conversion. The Depreciation onCapital Assets is to
Apportionedbetween the Company and LLP asper the number of days in
use
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Taxation Aspect: LLPs In IndiaConversionof A Company into an
LLP

The Five Year Amortization forExpenditure on Voluntary
RetirementScheme eligible to the Company to

be Claimed by the LLP forUnamortized Installments
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BRIEF ANALYSIS:

Recent Amendments LimitedLiability Partnership
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Brief Analysis

THERE WILL BE AN Increase in Costof Conversion for Companies
thathave Capital Assets includingImmovable Property

MAT Credit not being made availableto LLP is not justified

Under Indirect Taxes, carry forward

on CENVAT or set-off not consumedmay not be available
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Conversion of Companies involvesother issues such as Stamp
Duty,State Taxes, Service Tax, IEC Code,Bank Borrowings, Central
Excise etc.

The Limit of turnover being within thelimit of Rs. 60 Lacs for
the past 3years will disentitle a number of

Companies from exemption of CapitalGain Tax

Brief Analysis
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Brief Analysis

The Proposed Amendment will beuseful for those companies which
areInvestment companies or which haveIncome from House Property,
Capital

Gains and Income from other sourcesirrespective of the amount of
suchIncome can take advantage ofconversion
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