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HOUSE OF LORDS
 TESCO SUPERMARKETS LIMITED
 v.
 NATTRASS
 (on appeal from a Divisional Court of the Queen's Bench Division)
 Lord ReidLord Morris of Borth-y-GestViscount DilhorneLord Pearson Lord Diplock
 Lord Reid
 my lords,
 The Appellants own a large number of supermarkets in which they sella wide variety of goods. The goods are put out for sale on shelves orstands each article being marked with the price at which it is offered forsale. The customer selects the articles he wants, takes them to the cashier,and pays the price. From time to time the Appellants, apparently by wayof advertisement, sell " flash packs " at prices lower than the normal price.In September 1969 they were selling Radiant washing powder in this way.The normal price was 3s. 11d. but these packs were marked and sold at2s. 11d. Posters were displayed in the shops drawing attention to thisreduction in price.
 These prices were displayed in the Appellants' shop at Northwich on26th September. Mr. Coane, an old age pensioner, saw this and went tobuy a pack. He could only find packs marked 3s. 11d. He took one tothe cashier who told him that there were none in stock for sale at 2s. 11d.He paid 3s. 11d. and complained to an Inspector of Weights and Measures.This resulted in a prosecution under the Trade Descriptions Act 1968 andthe Appellants were fined £25 and costs.Section 11 (2) provides:
 " If any person offering to supply any goods gives, by whatever" means, any indication likely to be taken as an indication that the" goods are being offered at a price less than that at which they are
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" in fact being offered he shall, subject to the provisions of this Act," be guilty of an offence."
 It is not disputed that that section applies to this case. The Appellantsrelied on section 24(1) which provides:
 " In any proceedings for an offence under this Act it shall, subject" to subsection (2) of this section, be a defence for the person charged" to prove—
 " (a) that the commission of the offence was due to a mistake or to" reliance on information supplied to him or to the act or default" of another person, an accident or some other cause beyond his" control; and
 " (b) that he took all reasonable precautions and exercised all due" diligence to avoid the commission of such an offence by himself" or any person under his control."
 The relevant facts as found by the Magistrates were that on the previousevening a shop assistant Miss Rogers whose duty it was to put out freshstock found that there were no more of the specially marked packs in stock.There were a number of packs marked with the ordinary price so she putthem out. She ought to have told the shop manager Mr. Clement about thisbut she failed to do so. Mr. Clement was responsible for seeing that theproper packs were on sale, but he failed to see to this although he markedhis daily return " all special offers O.K." The Magistrates found that ifhe had known about this he would either have removed the poster advertis-ing the reduced price or given instructions that only 2s. 11d. was to becharged for the packs marked 3s. 11d.
 Section 24(2) requires notice to be given to the prosecutor if the accusedis blaming another person and such notice was duly given naming Mr.Clement.
 2
 In order to avoid conviction the Appellants had to prove facts sufficientto satisfy both parts of section 24(1) of the 1968 Act. The Magistrates heldthat they " had exercised all due diligence in devising a proper system for" the operation of the said store and by securing so far as was reasonably" practicable that it was fully implemented and thus had fulfilled the" requirements of section 24(l)(b)". But they convicted the Appellantsbecause in their view the requirements of section 24(l)(a) had not beenfulfilled: they held that Clement was not " another person " within themeaning of that provision.
 The Divisional Court held that the Magistrates were wrong in holdingthat Clement was not " another person ". The Respondent did not challengethis finding of the Divisional Court so I need say no more about it thanthat I think that on this matter the Divisional Court was plainly right. Butthat Court sustained the conviction on the ground that the Magistrates hadapplied the wrong test in deciding that the requirements of section 24 (1) (b)had been fulfilled. In effect that Court held that the words "he took all" reasonable precautions . . ." do not mean what they say: " he " does not

Page 3
						

mean the accused, it means the accused and all his servants who were actingin a managerial or supervisory capacity. I think that earlier authoritiesvirtually compelled the Divisional Court to reach this strange construction.So the real question in this appeal is whether these earlier authorities wererightly decided.
 But before examining those earlier cases I think it necessary to make somegeneral observations.
 Over a century ago the Courts invented the idea of an absolute offence.The accepted doctrines of the Common Law put them in a difficulty. Therewas a presumption that when Parliament makes the commission of certainacts an offence it intends that mens rea shall be a constituent of that offencewhether or not there is any reference to the knowledge or state of mind ofthe accused. And it was and is held to be an invariable rule that wheremens rea is a constituent of any offence the burden of proving mens rea is onthe prosecution. Some day this House may have to re-examine that rule, butthat is another matter. For the protection of purchasers or consumersParliament in many cases made it an offence for a trader to do certain things.Normally those things were done on his behalf by his servants and casesarose where the doing of the forbidden thing was solely the fault of aservant, the master having done all he could to prevent it and being entirelyignorant of its having been done. The just course would have been to holdthat, once the facts constituting the offence had been proved, mens rea wouldbe presumed unless the accused proved that he was blameless. The Courtscould not, or thought they could not, take that course. But they couldand did hold in many such cases on a construction of the statutory provisionthat Parliament must be deemed to have intended to depart from the generalrule and to make the offence absolute in the sense that mens rea was not tobe a constituent of the offence.
 This has led to great difficulties. If the offence is not held to be absolutethe requirement that the prosecutor must prove mens rea makes it impossibleto enforce the enactment in very many cases. If the offence is held to beabsolute that leads to the conviction of persons who are entirely blameless:an injustice which brings the law into disrepute. So Parliament has found itnecessary to devise a method of avoiding this difficulty. But instead ofpassing a general enactment that it shall always be a defence for the accusedto prove that he was no party to the offence and had done all he couldto prevent it, Parliament has chosen to deal with the problem piecemeal,and has in an increasing number of cases enacted in various forms withregard to particular offences that it shall be a defence to prove variousexculpatory circumstances.
 In my judgment the main object of these provisions must have been todistinguish between those who are in some degree blameworthy and thosewho are not, and to enable the latter to escape from conviction if they canshow that they were in no way to blame. I find it almost impossible tosuppose that Parliament or any reasonable body of men would as a matter
 3
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of policy think it right to make employers criminally liable for the acts of,some of their servants but not for those of others and I find it incrediblethat a draftsman, aware of that intention, would fail to insert any wordsto express it. But in several cases the Courts, for reasons which it is noteasy to discover, have given a restricted meaning to such provisions. It hasbeen held that such provisions afford a defence if the master proves that theservant at fault was the person who himself did the prohibited act, but thatthey afford no defence if the servant at fault was one who failed in his dutyof supervision to see that his subordinates did not commit the prohibited act.Why Parliament should be thought to have intended this distinction orhow as a matter of construction these provisions can reasonably be heldto have that meaning is not apparent.
 In some of these cases the employer charged with the offence was a limitedcompany. But in others the employer was an individual and still it washeld that he, though personally entirely blameless, could not rely on theseprovisions if the fault which led to the commission of the offence was thefault of a servant in failing to carry out his duty to instruct or supervisehis subordinates.
 Where a limited company is the employer difficult questions do arise ina wide variety of circumstances in deciding which of its officers or servantsis to be identified with the company so that his guilt is the guilt of thecompany.
 I must start by considering the nature of the personality which by afiction the law attributes to a corporation. A living person has a mindwhich can have knowledge or intention or be negligent and he has handsto carry out his intentions. A corporation has none of these: it must actthrough living persons, though not always one or the same person. Thenthe person who acts is not speaking or acting for the company. He isacting as the company and his mind which directs his acts is the mind ofthe company. There is no question of the company being vicariouslyliable. He is not acting as a servant, representative, agent or delegate. Heis an embodiment of the company or, one could say, he hears and speaksthrough the persona of the company, within his appropriate sphere, and hismind is the mind of the company. If it is a guilty mind then that guilt isthe guilt of the company. It must be a question of law whether, once thefacts have been ascertained, a person in doing particular things is to beregarded as the company or merely as the company's servant or agent. Inthat case any liability of the company can only be a statutory or vicariousliability.
 In Lennard's Carrying Co. v. Asiatic Petroleum Co. [1915] A.C. 705 thequestion was whether damage had occurred without the " actual fault or" privity " of the owner of a ship. The owners were a company. Thefault was that of the registered managing owner who managed the ship onbehalf of the owners and it was held that the company could not dissociateitself from him so as to say that there was no actual fault or privity onthe part of the company. Lord Haldane L.C. said at page 713: "For if" Mr. Leonard was the directing mind of the company, then his action must," unless a corporation is not to be liable at all, have been an action which" was the action of the company itself within the meaning of section 502"... It must be upon the true construction of that section in such a case
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" as the present one that the fault or privity is the fault or privity of some-" body who is not merely a servant or agent for whom the company is" liable upon the footing respondent superior, but somebody for whom the" company is liable because his action is the very action of the company" itself." '
 Reference is frequently made to the judgment of Lord Denning in Bolton(Engineering) Co. v. Graham [1957] 1 Q-B. 159. He said (at page 172):" A company may in many ways be likened to a human body. It has a" brain and nerve centre which controls what it does. It also has hands" which hold the tools and act in accordance with directions from the centre." Some of the people in the company are mere servants and agents who are
 4
 " nothing more than hands to do the work and cannot be said to represent" the mind or will. Others are directors and managers who represent the" directing mind and will of the company, and control what it does. The" state of mind of these managers is the state of mind of the company and" is treated by the law as such."
 In that case the directors of the company only met once a year: they leftthe management of the business to others, and it was the intention of thosemanagers which was imputed to the company. I think that was right.There have been attempts to apply Lord Denning's words to all servants ofa company whose work is brain work, or who exercise some managerialdiscretion under the direction of superior officers of the company. I donot think that Lord Denning intended to refer to them. He only referredto those who " represent the directing mind and will of the company, and" control what it does."
 I think that is right for this reason. Normally the Board of Directors, theManaging Director and perhaps other superior officers of a company carryout the functions of management and speak and act as the company.Their subordinates do not. They carry out orders from above and it canmake no difference that they arc given some measure of discretion. But theBoard of Directors may delegate sonic part of their functions of manage-ment giving to their delegate full discretion to act independently of instruc-tions from them. I see no difficulty in holding that they have thereby putsuch a delegate in their place so that within the scope of the delegation hecan act as the company. It may not always be easy to draw the line butthere are cases in which the line must be drawn. Lennard's case was one ofthem.
 In some cases the phrase alter ego has been used. I think it is misleading.When dealing with a company the word alter is I think misleading. Theperson who speaks and acts as the company is not alter. He is identifiedwith the company. And when dealing with an individual no other indivi-dual can be his alter ego. The other individual can be a servant, agent,delegate or representative but I know of neither principle nor authority
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which warrants the confusion tin the literal or original sense) of twoseparate individuals.
 The earliest cases dealing with this matter \\hich were cited were R. C.Hammett Ltd. v. Crabb (1931) 95 J.P. 180 and R. C. Hammett Ltd. v.London County Council (1933) 97 J.P. 105. In both a servant of theaccused company had infringed the provisions of section 5 (2) of the Saleof Food (Weights and Measures) Act 1926. Section 12 (5) exempted theemployer from penalty if he charged another person as the actual offenderand could " prove to the satisfaction of the Court that he had used duediligence to enforce the execution of this Act and that the said other" person had committed the offence in question without his consent" connivance or wilful default."
 In the earlier case the offence was committed by the shop managerpersonally and he knew that he was committing an offence. A convictionwas quashed on the ground that the magistrate had treated the questionwhether the employer had used due diligence as one of law, that it wasreally one of fact and that there was no evidence on which the magistratecould reach his decision.
 In the second case the offence was committed by a subordinate: the shopmanager had warned him but had not exercised due diligence to see thathis instructions were obeyed. Again the magistrates convicted on the groundthat the owners were responsible for lack of due diligence in their manager.This time the conviction was upheld by the same court. It was argued forthe Respondents that the employer is responsible for the acts or omissionsof all persons above the actual offender. It seems to me obvious that thatis a matter of law depending on the proper construction of the statutoryprovision. But Lord Hewart, L.C.J., did not so regard it. He said thatthere was evidence on which Quarter Sessions could arrive at their opinionand that they were entitled to come to the conclusion that the appellantswere responsible for the manager's lack of due diligence.
 5
 I find these cases most unsatisfactory. There is no explanation of howit could be a question of fact whether the provisions of section 12(5) meantthat what the employer had to prove was that he personally had used duediligence, or that he also had to prove that some or all of his servants hadalso done so. But the Court did not deal with that. Nevertheless becausethe only difference between the two cases appears to have been that in thefirst the shop manager was himself the offender whereas in the second thefault was lack of supervision, these cases have been thought to affordauthority for the proposition that an employer has a defence if the onlyfault was in the actual offender but not if there was fault of any of hisservants superior to the actual offender. I can find no warrant for thatproposition in the terms of section 12(5). Both parts of the provision—that the employer had used due diligence and that the offence had beencommitted without his consent, connivance or wilful default—appear to meplainly to refer to the employer personally and to no one else.
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I agree with the view of Lord Justice-General Cooper in a case dealingwith the same Act Dumfries and Maxwelltown Co-Operative Society v.Williamson [1950] J.C. 76 that "The underlying idea manifestly is that there" should not be vicarious responsibility for an infringement of the Act" committed without the consent or connivance of an employer . . ."
 In the next two cases a company was accused and it was held liable forthe fault of a superior officer. In D.P.P. v. Kent and Sussex Contractors[1944] K.B. 146 he was the transport manager. In R. v. I.C.R. Haulage[19441 K.B. 551 it was held that a company can be guilty of common lawconspiracy. The act of the managing director was held to be the act ofthe company. I think that a passage in the judgment is too widely stated:" Where in any particular case there is evidence to go to a jury that the" criminal act of an agent, including his state of mind, intention, knowledge" or belief is the act of the company, and, in cases where the presiding judge" so rules, whether the jury are satisfied that it has been proved, must" depend on the nature of the charge, the relative position of the officer or" agent, and the other relevant facts and circumstances of the case." Thismay have been influenced by the erroneous views expressed in the twoHammett cases. I think that the true view is that the judge must direct thejury that if they find certain facts proved then as a matter of law they mustfind that the criminal act of the officer, servant or agent including his state ofmind, intention, knowledge or belief is the act of the company. I havealready dealt with the considerations to be applied in deciding when sucha person can and when he cannot be identified with the company. I do notsee how the nature of the charge can make any difference. If the guiltyman was in law identifiable with the company then whether his offence wasserious or venial his act was the act of the company but if he was not soidentifiable then no act of his, serious or otherwise, was the act of thecompany itself.
 In Henshall v. Harvey [1965] 2 Q.B. 233 a company was held not criminallyresponsible for the negligence of a servant in charge of a weighbridge. InMagna Plant v. Mithell (unreported) 27th April 1966 the fault was that ofa depot engineer and again the company was held not criminally responsible.I think these decisions were right. In the Magna Plant case Lord Parker,L.C.J., said: ". . . knowledge of a servant cannot be imputed to the"Company unless he is a servant for whose actions the Company are" criminally responsible, and as the cases show, that only arises in the case" of a company where one is considering the acts of responsible officers" forming the brain, or in the case of an individual, a person to whom" delegation in the true sense of the delegation of management has been" passed."
 1 agree with what he said with regard to a company. But delegation byan individual is another matter. It has been recognised in licensing casesbut that is in my view anomalous (see Vane- v. Yanopoulus [1965] A.C. 486).
 The latest important authority is Series v. Poole [11969] 1 Q.B. 676. Thatwas an appeal against the dismissal of an information that the holder of acarriers licence had failed to keep or cause to be kept records required by theRoad Traffic Act 1960 with regard to the driver of a vehicle. That was
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6
 an absolute offence but that was amended by the Road Traffic Act 1962which provided by section 20 that it should "be a defence to prove that"he used all due diligence to secure compliance with those provisions".The Respondent proved that he had given proper instructions to the driver,that he employed a secretary to check the driver's records and had tobegin with supervised her work, but that thereafter she failed to makeproper checks. The justices held, possibly wrongly that the accused hadused all due diligence as required by the Act. The Court accepted thatfinding but nevertheless sent the case back with a direction to convict.
 Lord Parker L.C.J. dealt with the case on the basis that the accused haddone everything that was reasonable. He said " He may acting perfectly" reasonably appoint somebody else to perform his duty, his alter ego, and in" that case it seems to me if the alter ego fails in his duty the employer is" liable. Equally, if the employer seeks to rely on the defence under" section 20, he must show that the alter ego has observed due diligence ".
 I have already said that the phrase alter ego is misleading. In myjudgment this case was wrongly decided and should be over-ruled. Whenthe second statute introduced a defence if the accused proved that " he used" all due diligence " I think that it meant what it said. As a matter ofconstruction I can see no ground for reading in " he and all persons to" whom he has delegated responsibility ". And if I look to the purposeand apparent intention of Parliament in enacting this defence I think thatit was plainly intended to make a just and reasonable distinction betweenthe employer who is wholly blameless and ought to be acquitted and theemployer who was in some way at fault, leaving it to the employer toprove that he was in no way to blame.
 What good purpose could be served by making an employer criminallyresponsible for the misdeeds of some of his servants but not for those ofothers? It is sometimes argued—it was argued in the present case—thatmaking an employer criminally responsible, even when he has done allthat he could to prevent an offence, affords some additional protection tothe public because this will induce him to do more. But if he has doneall he can how can he do more? I think that what lies behind thisargument is a suspicion that magistrates too readily accept evidence that anemployer has done all he can to prevent offences. But if magistrates wereto accept as sufficient a paper scheme and perfunctory efforts to enforceit they would not be doing their duty—that would not be " due diligence "on the part of the employer.
 Then it is said that this would involve discrimination in favour of alarge employer like the Appellants against a small shopkeeper. But thatis not so. Mr. Clement was the " opposite number " of the small shopkeeperand he was liable to prosecution in this case. The purpose of this Actmust have been to penalise those at fault, not those who were in no wayto blame.
 The Divisional Court decided this case on a theory of delegation. In thatthey were following some earlier authorities. But they gave far too wide
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a meaning to delegation. I have said that a Board of Directors can delegatepart of their functions of management so as to make their delegate anembodiment of the company within the sphere of the delegation. But herethe Board never delegated any part of their functions. They set up a chainof command through regional and district supervisors, but they remainedin control. The shop managers had to obey their general directions andalso to take orders from their superiors. The acts or omissions of shopmanagers were not acts of the company itself.
 In my judgment the Appellants established the statutory defence. I wouldtherefore allow this appeal.
 Lord Morris of Borth-y-Gest
 my lords.The main question which is raised in this appeal is whether, on thefindings of fact of the magistrates, the company, Tesco Supermarket Limited(Tesco) established a defence under the provisions of section 24(1) of theTrade Descriptions Act, 1968,
 The terms of section 24(1) are as follows: —
 " 24.—(1) In any proceedings for an offence under this Act it shall," subject to subsection (2) of this section, be a defence for the person" charged to prove—
 " (a) that the commission of the offence was due to a mistake or to" reliance on information supplied to him or to the act or default" of another person, an accident or some other cause beyond his" control; and
 " (b) that he took all reasonable precautions and exercised all due" diligence to avoid the commission of such an offence by himself" or any person under his control."
 There were " proceedings for an offence under " the Act. The Company(Tesco) was the " person charged ". The Case Stated finds that Tesco is" a nationally known public Company who own many hundred stores".There are at least 230 such stores in the north. In one of these on the26th September, 1969, there was in the window (and there had been forsome days previously) a poster which proclaimed that a customer couldpurchase a certain package for 1s. less than its normal price of 3s. 11d.An advertisement so stating had appeared in local and national newspapers.For a number of days prior to the 26th September there had been displayedin the particular store and upon a separate fixture a number of the packagesupon each of which was the legend " Is. off recommended price". But at10 a.m. on the 26th September there were no packages so marked. Packagesof that variety were displayed for sale—but each had a price marking of3s. 11d.: they were on a shelf which had a price marking of 3s. 11d. It wasat 10 a.m. that a customer searched the store for one of the packages atthe price of 2s.11d. He had expected to find one at that reduced price.He could not. He could only find those at the marked price of 3s. 11d.
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He took one of those and asked its price of the cashier. Being informedthat there were none of the packages in stock for sale at 2s. 11d. he wascharged and paid the higher price.
 A breakdown in the system had occurred. During the period of a specialoffer all packages marked with the normal price should have been removedfrom display. If any special offer stock was sold out the manager shouldhave been so informed in order that he could remove any display noticethat would be misleading. Actually on the evening of the 25th September anassistant had noticed that none of the special offer packages remained ondisplay: she had thereupon filled the appropriate fixture with packages havingthe marked price of 3s. 11d.: she had not reported to the manager either thedearth of packages marked 2s. 11d. or her action in placing in the fixturethose marked 3s. 11d. The manager had over-estimated his stock of pack-ages at the reduced price: he thought that four cases were full which werein fact empty. Furthermore, the manager did not check the fixture on the26th September though in his Weights and Measures Book for that morningthere was an entry " All special offers O.K.". Had he realised that thestore had sold out of the reduced price packages he would either haveremoved that part of the poster which related to them or he would havereduced the price of the packages in the store to 2s. 11d. The store was,on the date in question, displaying for sale many thousands of differentlines including many which were offered at reduced prices (referred to as" flash " offers).
 On the facts as found it appeared, therefore, that an offence had beencommitted. There had been a misleading indication as to price. It isprovided by section 11 (2) of the Act as follows: —
 " 11.—(2) If any person offering to supply any goods gives, by what-" ever means, any indication likely to be taken as an indication that
 8
 " the goods are being offered at a price less than that at which they" are in fact being offered he shall, subject to the provisions of this" Act, be guilty of an offence."
 There was an indication which was likely to be taken as an indication thatthe packages in question were being offered at 2s. 11d. whereas the customerin the shop found that they were being offered at 3s. 11d. So the questionarises as to who was guilty of an offence. An information was preferredagainst Tesco (i.e. the Limited Company) for that they in offering to supplythe package gave an idication by means of a notice bearing a statementthat the goods were being offered at a price less than that at which theywere in fact being offered (i.e. 3s. 11d.).
 It has not been suggested that Tesco (i.e. the Limited Company) couldnot be held to have committed the offence. In this connection referencemay be made to a passage in the judgment of Viscount Reading C.J. in
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Mousell Brothers v. London and North-Western Railway [1917] 2 K.B.836.At page 844 he said: —
 " Prima facie, then, a master is not to be made criminally responsible" for the acts of his servant to which the master is not a party. But it" may be the intention of the Legislature, in order to guard against" the happening of the forbidden thing, to impose a liability upon a" principal even though he does not know of, and is not a party to," the forbidden act done by his servant. Many statutes are passed with" this object. Acts done by the servant of the licensed holder of licensed" premises render the licensed holder in some instances liable, even" though the act was done by his servant without the knowledge of" the master. Under the Food and Drugs Acts there are again instances" well known in these Courts where the master is made responsible," even though he knows nothing of the act done by his servant, and he" may be fined or rendered amenable to the penalty enjoined by the law." In those cases the Legislature absolutely forbids the act and makes" the principal liable without a mens rea."
 It will have been seen, however, that under section 11(2) it is only " subject" to the provisions of " the Act that a person is guilty of an offence. TheAct provides for certain defences which the person charged may prove:if he proves one of them then he is not guilty. The terms of section 24(1)of the Act have been set out above. Subsection (2) imposes a requirementof serving a notice in cases where the defence involves attributing the offenceto the act or default of another person or to reliance on information suppliedby another person: the notice is to the prosecutor and it must give informa-tion identifying (or assisting to identify) that other person. Tesco gave therequisite notice. It was to the effect that the contravention of section 11(1)was due to the act or default of the manager of the store in question.
 But for one point the magistrates would have found that the defence wasproved: but for that one point they would have acquitted Tesco. Theyfound (1) that Tesco had established that the commission of the offence wasdue to the act or default of the manager of the store by his failure to see thatthe company's policy was correctly carried out and/or to correct the errorsof the staff under him, and (2) that Tesco had proved that they had takenall reasonable precautions and had exercised all due diligence to avoid thecommission of the offence under section 11(2) either by themselves or byany person under their control. They had exercised all due diligence indevising a proper system for the operation of the store and by securing asfar as was reasonably practicable that it was fully implemented. In thecareful and ample statement of case the magistrates set out in much detailtheir reasons for arriving at these conclusions. They need not be hererepeated. Suffice it to say that the case describes the system of administrationand the various steps taken by Tesco to ensure that the manager was instructedand continuously and fully instructed in regard to the proper management ofthe store. There was a careful and reasonable system of selection of managers.Furthermore, the case describes in detail the various steps taken by Tescoin the exercise of supervision over the manager and the proper runningof the store. The manager of the store had under him an assistant manager
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9
 and there were various section heads: the total number of the staff in thestore was 60. It was found that the company had provided adequate staffand equipment for the running of the store. Then there was a " ladder of" responsibility " of those whose work was that of supervision. Thus therewere branch inspectors whose duties (involving regular attendance) were solelythose of supervision in regard to some 6 or 8 stores. There were AreaControllers who in regard to some 24 stores supervised the branch inspectorsas well as the managers and the operation of such stores: their duties alsoinvolved regular attendance at stores. There was a Regional Directorwho was responsible for a number of stores and the supervision of the areacontrollers, branch inspectors and managers for them.
 The one point which resulted in the conviction rather than the acquittalof Tesco was that the magistrates were not satisfied that the manager was" another person " within the meaning of section 24(l)(a). They consideredthat the manager represented the company in his supervisory capacity andthat the company were responsible for his lack of due diligence in thatcapacity with the result that he was not " another person ". They consideredthat the " original act or default" had been that of a lady on the staff atthe store and that the " act or default" of the manager lay in his failure toinstruct her or supervise her.
 A point had been argued before the magistrates whether an offence undersection 11 (2) had been made out. They considered that it had. They statedtwo questions for the opinion of the High Court, viz. (1) whether they werecorrect in concluding that an offence under section 11(2) had been madeout and (2) whether they were correct in concluding that the managerwas not "another person" within the meaning of section 24(l)(a). TheDivisional Court held that they were correct in regard to (1) and that matterwas not pursued before your Lordships. In regard to (2) it was acceptedby the Respondent in the Divisional Court, and it was common ground, thatthe manager was "another person " within the meaning of section 24(1)(a).It was said that where a defendant is an individual then any other individualcould be " another person " and that where a defendant is a company orcorporate body then any individual could be " another person " providedthat he is not a person within section 20 carrying out functions as suchperson. Section 20 is in the following terms: —
 "20.—(1) Where an offence under this Act which has been com-" mitted by a body corporate is proved to have been committed with" the consent and connivance of, or to be attributable to any neglect" on the part of, any director, manager, secretary or other similar" officer of the body corporate, or any person who was purporting to" act in any such capacity, he as well as the body corporate shall be" guilty of that offence and shall be liable to be proceeded against and" punished accordingly.
 " (2) In this section ' director ', in relation to any body corporate" established by or under any enactment for the purpose of carrying" on under national ownership any industry or part of an industry
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" or undertaking, being a body corporate whose affairs are managed by" the members thereof, means a member of that body corporate."
 It was held that the word " manager " in that section denoted someonemanaging the affairs of the company rather than someone in the position ofthe manager of a store as in the present case.
 On those conclusions it would have followed that on the case as statedthe appeal would have been allowed. The Divisional Court, however, tookthe view and they were invited to take the view that the magistrates had notapplied their minds to the " real question " which arose. The DivisionalCourt considered that that question was whether the defence under section24(1) was open to the company in view of the finding of the magistratesthat the manager had been guilty of a failure in his duty of supervision ofthe staff under him in the store. On the assumption that the companyhad set up an efficient system, or one that could not be criticised, theDivisional Court considered that the question arose whether the companywas deprived of a defence under section 24(1) if it was shown that there
 10
 was a failure by someone to whom the duty of carrying out the systemwas "delegated" properly to carry out that function. As the DivisionalCourt considered that all the facts were sufficiently found so that the " real" question " could be answered even though it was not a question raised,and as they considered that the manager of the store was a person to whomthe company had, in respect of that particular store, " delegated " their dutyto take all reasonable precautions and to exercise all due diligence to avoidthe commission of an offence, they concluded that it was impossible for themagistrates to find that the company had satisfied the requirements ofsection 24(l)(b). Accordingly, they dismissed the appeal. In granting leaveto appeal the court certified the point of law of public general importancein the following terms: —
 "Whether a person charged with an offence under Section 11(2) of" the Trade Descriptions Act 1968 in a retail shop owned by him would" have a defence under Section 24(1) of the said Act if: —
 " (a) he instituted an efficient system to avoid the commission of" offences under the Act by any person under his control
 " (b) he reasonably delegated to the manager of the shop the duty" of operating the said system in that shop" (c) the manager failed to perform such duty efficiently" (d) the offence charged was committed by reason of such failure
 " (e) such failure by the said manager is the ' act or default of another"'person' relied on under Section 24(1 )(a)."
 My Lords, we are here only concerned with the question whether thecompany committed an offence. If the nature of the offence under section11 (2) was such that, under the perhaps rather exceptional principle alreadyreferred to, the company could be held to be guilty of it—it would only beguilty if it failed to prove one of the defences available under section 24(1).
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If it is accepted that " the commission of the offence " was due to " the act" or default of another person " then the company would have a defence(and so be entitled to be acquitted) if it further proved that it (i.e. thecompany) " took all reasonable precautions and exercised all due diligence" to avoid the commission " of the offence either by itself or by any personunder its control. It is here that it is important to remember that it is thecriminal liability of the company itself that is being considered. In generalcriminal liability only results from personal fault. We do not punish peoplein criminal courts for the misdeeds of others. The principle of respondantsuperior is applicable in our civil courts but not generally in our criminalcourts. So the sole issue in the present case is whether " the company "took all reasonable precautions and exercised all due diligence. We arenot concerned to express any opinion as to whether some other or whichother person was by reason of the terms of section 11 and of section 23guilty of an offence.
 How, then, does a company take all reasonable precautions and exerciseall due diligence? The very basis of section 24 involves that some contra-ventions of the Act may take place and may be contraventions by personsunder the control of the company even though the company itself hastaken all reasonable precautions and exercised all due diligence and that thecompany will not be criminally answerable for such contraventions. How,then, does a company act? When is some act the act of the company asopposed to the act of a servant or agent of the company (for which, if donewithin the scope of employment, the company will be civilly answerable)? InLennard's Carrying Company Limited v. Asiatic Petroleum Company Limited[1915] A.C.705 Viscount Haldane L.C. said (at page 713): "My Lords, a" corporation is an abstraction. It has no mind of its own any more than it" has a body of its own; its active and directing will must consequently be" sought in the person of somebody who for some purposes may be called an" agent, but who is really the directing mind and will of the corporation, the" very ego and centre of the personality of the corporation. That person may" be under the direction of the shareholders in general meeting; that person" may be the board of directors itself, or it may be, and in some companies" it is so, that that person has an authority co-ordinate with the board of
 11
 " directors given to him under the articles of association, and is appointed" by the general meeting of the company, and can only be removed by the" general meeting of the company." Within the scheme of the Act nowbeing considered an indication is given (which need not necessarily be an all-embracing indication) of those who may personify " the directing mind and" will " of the company. The question in the present case becomes a questionwhether the company as a company took all reasonable precautions andexercised all due diligence. The magistrates so found and so held. Themagistrates found and held that " they " (i.e. the company) had satisfied theprovisions of section 24(l)(b). The reason why the Divisional Court felt thatthey could not accept that finding was that they considered that the companyhad delegated its duty to the manager of the shop. The manager was, they
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thought, " a person to whom the Appellants had delegated in respect of that" particular shop their duty to take all reasonable precautions and exercise" all due diligence to avoid the commission " of an offence. Though themagistrates were satisfied that the company had set up an efficient systemthere had been " a failure by someone to whom the duty of carrying out" the system was delegated properly to carry out that function."
 My Lords, with respect I do not think that there was any feature ofdelegation in the present case. The company had its responsibilities in regardto taking all reasonable precautions and exercising all due diligence. Thecareful and effective discharge of those responsibilities required the directingmind and will of the company. A system had to be created which couldrationally be said to be so designed that the commission of offences wouldbe avoided. There was no delegation of the duty of taking precautionsand exercising diligence. There was no such delegation to the manager of aparticular store. He did not function as the directing mind or will of thecompany. His duties as the manager of one store did not involve managingthe company. He was one who was being directed. He was one who wasemployed but he was not a delegate to whom the company passed on itsresponsibilities. He had certain duties which were the result of the takingby the company of all reasonable precautions and of the exercising by thecompany of all due diligence. He was a person under the control of thecompany and on the assumption that there could be proceedings against him,the company would by section 24(1)(b) be absolved if the company had takenall proper steps to avoid the commission of an offence by him. To makethe company automatically liable for an offence committed by him would beto ignore the subsection. He was, so to speak, a cog in the machine whichwas devised: it was not left to him to devise it. Nor was he within whathas been called the " brain area " of the company. If the company hadtaken all reasonable precautions and exercised all due diligence to ensurethat the machine could and should run effectively then some breakdown dueto some action or failure on the part of " another person " ought not to beattributed to the company or to be regarded as the action or failure of thecompany itself for which the company was to be criminally responsible. Thedefence provided by section 24(1) would otherwise be illusory.
 In reaching their conclusion, the Divisional Court placed reliance on andfollowed the decision in Series v. Poole [1969] 1 Q.B. 676. In that casethe holder of a carrier's licence was charged with failing, contrary to section186 of the Road Traffic Act, 1960, properly to keep current records. Therecords were in fact defective but the licence holder had employed someoneto check the records. He had instructed such employee as to the methodof checking the records: he had supervised the work of such employeeuntil he was satisfied that the system was working well. The justices foundthat he had used all due diligence to secure compliance with the relevantstatutory provisions. Provided that this finding could on the facts be sup-ported I see no reason why the Divisional Court should have denied to himthe defence which by section 20 of the Road Traffic Act, 1962, was madeavailable. On the justices' finding I consider that the acquittal should havebeen allowed to stand. The licence holder had not washed his hands of hisresponsibilities: he had used all due diligence to see that they were dischargedso that there should be compliance with the provisions of the statute.
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 In R. C. Hammett Limited v. London County Council Vol. 97 J.P. 105,employers were denied the defence available under section 12(5) of the Saleof Food (Weights and Measures) Act, 1926, on the ground that the managerof a shop had not shown due diligence though the employers themselves hadin all other respects used due diligence. I do not think that that case wasrightly decided.
 On the facts as found and by the application of section 24(1) I considerthat the company should have been absolved from criminal liability.
 Accordingly, I would allow the appeal.
 Viscount Dilhorne
 my lords,
 On the 3rd February.,1970, the Appellants were convicted at the Magi-strates Court at Northwich of an offence under section 11(2) of the TradesDescriptions Act, 1968, which read-, as follows:
 " If any person offering to supply goods gives, by whatever means," any indication likely to be taken as an indication that the goods are" being offered at a price less than that at which they are in fact being" offered he shall, subject to the provisions of this Act, be guilty of an" offence."
 On the 26th September, 1970, the Appellants had a poster attached to thewindow of their supermarket in Northwich bearing the words " Radiant" 1s, off.,Giant Size 2s. 11d.". This meant, and could only have beentaken to mean, that Giant Size packs of Radiant Washing Powder werebeing offered for sale at that price. The Appellants had also advertisedthat these packs were being offered for sale at this price in local and nationalnewspapers.
 An old age pensioner sought to purchase one of these packs, but he wasonly able to find displayed in the supermarket packs marked with theprice of 3s. 11d. He took one of these to the cashier who told him thatthere was no packs for sale at 2s. 11d. and he was charged 3s. 11d. Heimmediately complained to the Inspector of Weights and Measures.
 On proof of these facts, the magistrates were right to convict the Appellantsif they had not succeeded in establishing one of the defences open to themunder section 24 of the Trades Descriptions Act.Section 24(1) is in the following terms:-
 " In any proceedings for an offence under this Act it shall, subject" to subsection (2) of this section. be a defence for the person charged" to prove—
 " (a) that the commission of the offence was due to a mistake or to" reliance on information supplied to him or to the act or default
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" of another person, an accident or some other cause beyond his" control ; and
 " (b)that he took all reasonable precautions and exercised all due" diligence to avoid the commission of such an offence by himself" or any person under his control."Section 24(2) reads as follows:
 " If in any case the defence provided by the last foregoing subsection" involves the allegation that the commission of the offence was due to" the act or default of another person or to reliance on information" supplied by another person, the person charged shall not, without" the leave of the court, be entitled to rely on that defence unless," within a period ending seven clear days before the hearing, he has" served on the prosecutor a notice in writing giving such information" identifying or assisting in the identification of that other person as" was then in his possession."
 13
 The Appellants gave notice as required by this subsection, alleging thatthe commission of the offence was due to the act or default of a Mr. Clement,the manager of their supermarket at Northwich. They were consequentlyentitled to an acquittal if they proved that, and also that they had taken allreasonable precautions and had exercised all due diligence to avoid thecommission of the offence by Clement.
 What had happened was that the evening before the commission of theoffence Miss Rogers, a shop assistant, whose duty it was to put the packson display for sale, had discovered that there were no packs displayed forsale at 2s. 11d. and no packs marked with that price available for display.She had, therefore, put out packs marked with the price of 3s. 11d. Shehad not reported to Clement that there were no 2s. 11d. packs to display.It was his duty to check the display of the special offers and to enter in abook that he had done so. In the entry for the 26th September he hadwritten " All special offers O.K." when in fact the special offer of RadiantGiant Size packs was not, as no such packs were being offered for sale at2s. 11d. a pack.
 The magistrates found that " the original act or default was that of" Miss Rogers and the act or default of the said Clement was in his failure" to instruct or supervise her " and that " the commission of the offence" was due to the act or default of the said Clement by his failure to see" that the Appellants' policy was correctly carried out and/or to correct" the errors of the staff under him."
 The magistrates held that the Appellants had exercised all due diligencein devising a proper system for the operation of the store and by securing,so far as was reasonably practicable, that it was fully implemented andthus had fulfilled the requirements of section 24(l)(b). Although they didnot in terms say so, they clearly meant that the Appellants had, as well asexercising all due diligence, taken all reasonable precautions to avoid thecommission of the offence.
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They, however, held that Clement was not " another person " within themeaning of section 24(1) (a) and so that the statutory defence failed. TheDivisional Court held that they were right to convict but wrong to concludethat Clement was not " another person ". In their view, the Appellants haddelegated to Clement "their duly of taking all reasonable precautions and"exercising all due diligence" and consequently his failure to do so wasfailure by the Appellants.
 Section 23 of the Act is in the following terms:
 " Where the commission by any person of an offence under this Act" is due to the act or default of some other person that other person" shall be guilty of the offence, and a person may be charged with and" convicted of the offence by virtue of this section whether or not" proceedings are taken against the first-mentioned person ".
 These provisions in the Act make its policy clear. To secure a convictionfor an offence under section 11 (2), the prosecutor is relieved of the burdenof proving any intent on the part of any person. If that burden restedon him, it might often prove very difficult to discharge. It suffices to prove(a) that the accused was offering the goods and (b) that, at the time he didso, an indication had been given that the goods were being offered at aprice less than in fact was the case.
 That could happen without the person offering the goods being in anyway to blame. Parliament, therefore, provided the accused person witha number of defences and cast upon him the burden of establishing hisinnocence. If he was going to allege that the events which took place andamounted to the commission of the offence were due to the act or defaultof another or in consequence of information supplied by another person,he had to comply with section 24(2) and then it would be open to theauthorities to charge that other person, if they thought fit, but, whetheror not another person is charged, the accused is entitled to be acquitted if heproves that he took all reasonable precautions and exercised all duediligence to prevent the commission of the offence and that it was due to the
 14
 act or default of another or, if that is the defence put forward, in consequenceof information supplied by another.
 Difficulties may arise with regard to the interpretation of section 23. Theoffence may have been committed as the result of the act or default ofanother without that other person having done the acts which constitutethe offence. Here the magistrates found, as I have said, that the originalact or default was that of Miss Rogers, but she does not appear to havehad any responsibility for the poster in the window indicating that the packswere for sale at less than 3s. 11d. Clement, on the other hand, was respon-sible for the poster in the window but he had not displayed or authorisedthe display of the packs for sale at the price of 3s. 11d.; and if, despitethe notice, no such packs had been displayed for sale, no offence undersection 11 (2) would have been committed.
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In this case the magistrates found not that Clement had committed orhad been a party to the offence but that it had occurred through his failureto carry out the Appellants' policy and/or to correct the errors of his staff.
 The language of the first part of section 23 might be understood to meanthat on the facts of this case if Miss Rogers or Mr. Clement had beenprosecuted, they would have been convicted though neither of them had donethe acts which constitute the offence. In this case one has not to decidethat question, and section 23 is only relevant with regard to the meaningto be given to the words " act or default of another person " in section24(1)(a). In that subsection, whatever they may mean in section 23, theymust be given their literal meaning. To succeed on this defence it is notnecessary to show that some other person did the acts which constitutethe offence. It will suffice to show that the acts were done as a result ofan act or default of another person.
 If the chain of supermarkets owned and run by the Appellants, someeight hundred we were told, were owned and run by an individual or partner-ship, then it could not be disputed that Mr. Clement was of another personwithin the meaning of the subsection. Does he cease to be " another person "because the stores are owned by a limited company?
 Further, if the stores were owned and run by an individual or partnershipand that individual or the partners had themselves exercised all due diligence,is it right that they should be held not to have done so because a shopmanager of theirs has not done so? And has the statute here to be inter-preted differently where a company is accused than where the accused is anindividual?
 Prima facie one would have thought it unlikely that Parliament intended" another person " to have a different meaning in relation to a companyfrom that in relation to an individual or that the ambit of section 24(1)(b)should differ depending on whether the owner of the shop was a companyor individual.
 In Hammett Ltd. v. Crabb (1931) 95 J.P. & L.G.R. 182 Lord Hewart andAvory J. held, in relation to the Sale of Food (Weights and Measures) Act,1926, that whether or not the principal charged had exercised due diligencewas a question of fact in every case. In that case as in this the accusedcompany was seeking as a matter of defence to prove due diligence.
 In this case as in that, in my opinion, the questions whether there wasdue diligence and whether all reasonable precautions were taken are questionsof fact.
 Hammett Ltd. v. London County Council (1933) 97 J.P. R. 105appears to be the first reported case where the extent of a statutory defencesimilar in many respects to that in this case was considered. There theprosecution was under the Sale of Food (Weights and Measures) Act, 1926.There the Divisional Court (Lord Newart L.C.J., Avory and Acton J.J.'s)dismissed the appeal against conviction on the ground that there was evidenceon which Quarter Sessions could arrive at the opinion that due diligencewas not used by the shop manager, an assistant at the shop being the
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 actual offender, and that for the purpose of the Act the company wasresponsible for the absence of due diligence on his part though in all otherrespects the company had exercised due diligence.
 Lord Hewart distinguished this case from the earlier Hammett case on theground that in that case the evidence was clear that there was due diligenceon the part of everybody down to the very person who had committed theact. He held that the justices were entitled to come to the conclusion thatfor that lack of due diligence the Appellants were responsible.
 I do not myself regard this as a satisfactory decision. No authorities werecited for the proposition that the company could not establish that theyhad acted with due diligence if a shop manager of theirs had not exerciseddue diligence and, in relation to this defence, the question is not, was thecompany responsible for the act of its servant and for his omissions butwhether due diligence had been exercised by the company.
 In the course of the argument a great many cases were cited with regardto the criminal liability of a company. A company can only act throughindividuals, and it is well established that a company can be criminallyliable even if the offence involves proof of an intent (Mousell Bros. Ltd. v.L. & N.W.R. Ry. [1917] 2 K.B. 836: Director of Public Prosecutions v.Kent & Sussex Contractors Ltd. [1944] K.B. 146).
 If an offence under section 11(2) is committed by a company, the actsnecessary to constitute the offence must have been done by individuals intheir employ. Here the question is not whether the Company is criminallyliable and responsible for the act of a particular servant but whether itcan escape from that liability by proving that it exercised all due diligenceand took all reasonable precautions and that the commission of the offencewas due to the act or omission of another person. That, in my view, isa very different question from that of a company's criminal responsibility forits servants' acts.
 The Act does not exclude a person in the employ of a company frombeing " another person ". In Beckett v. Kingston Bros. Ltd. [1970] 1 Q.B.D.606 it was argued that it did. That argument was rejected by Bridge J.,and rightly, in my opinion. If it had prevailed, the statutory defence wouldseldom avail an accused company for seldom would it be possible to provethat the act or default was that of someone not employed by the company.
 In Series v. Poole [1969] 1 Q.B. 676, a case decided in 1967 and whichdoes not appear lo have been cited to the Court in Beckett v. Kingston Bros.Ltd., the appeal to the Divisional Court was from the dismissal of an informa-tion for an offence under Regulations made under the Road Traffic Act,I960, alleging that the accused unlawfully failed to cause to be kept a currentrecord of the driving periods of his driver.
 The Road Traffic Act, 1962, by section 20 provided that it should be adefence to prove in such proceedings that the accused had used all duediligence to secure compliance with the regulation.
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While I think that on the facts it would be difficult to say that the accusedhad exercised all due diligence, that was not the ground on which the appealby the prosecutor was allowed. Lord Parker L.C.J., with whose judgmentSalmon L.J. and Widgery L.J. agreed, regarded the "absolute obligationunder section 186 of the Act of 1960" as a personal obligation which anindividual could not evade by delegating it to someone else.
 I do not in the least wish to criticise this. Section 186 of the 1960 Actunder which the prosecution was brought created an absolute obligationand as the law stood prior to 1962 what he said was clearly right. By theRoad Traffic Act, 1962, Parliament qualified that absolute obligation andfor the first time provided a defence dependant on proof of the exerciseof due diligence by the accused.
 That could not be established merely by showing that a good system hadbeen devised and a person thought to be competent put in charge of it. Itwould still be necessary to show due diligence on the part of the accusedin seeing that the system was in fact operated and the person put in chargeof it doing what he was supposed to do. From May to September, 1966,
 16
 the accused does not appear to have taken any steps to ascertain whetherthe person he had put in charge was doing what she had been instructed to do.If he had taken any steps, he would have found that she was not, and thatis why I have said that on the facts in that case it would be difficult to saythat the exercise of due diligence had been proved.
 Lord Parker said that a man under the duty imposed by section 186 mightreasonably appoint someone else to perform his duty " his alter ego " andin that case it seemed to him that if the alter ego failed in his duty theemployer is liable. He went on to say that to rely on a defence under section20 of the 1962 Act an employer must show that the alter ego has observeddue diligence.That an employer, whether a company or an individual, may reasonablyappoint someone to secure that the obligations imposed by the Act areobserved cannot be doubted. Only by doing so can an employer who ownsand runs a number of shops or a big store hope to secure that the Actis complied with, but the appointment by him of someone to discharge theduties imposed by the Act in no way relieves him from having to showthat he has taken all reasonable precautions and had exercised all duediligence if he seeks to establish the statutory defence.
 He cannot excuse himself if the person appointed fails to do what he issupposed to do unless he can show that he himself has taken such precautionsand exercised such diligence. Whether or not he has done so is a questionof fact and while it may be that the appointment of a competent personamounts in the circumstances of a particular case to the taking of allreasonable precautions, if he does nothing after making the appointment tosee that proper steps are in fact being taken to comply with the Act, itcannot be said that he has exercised all due diligence.
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I do not think that the Act is so narrowly drawn that to rely on thedefence under section 24 an employer must show that the alter ego hasobserved due diligence. That is not, in my opinion, what the Act provides,He has, to show, that he used due diligence, and it does not suffice for himto show that others did so.
 Lord Parker's reference to an alter ego may have had its origin in thestatements made by Lord Haldane in Lennard's Carrying Co. I.td. v. AsiaticPetroleum Co. Ltd. [1915] A.C. 705. He said at p. 713 :
 " My Lords, a corporation is an abstraction. It has no mind of its" own any more than it has a body of its own ; its active and directing" will must consequently he sought in the person of somebody who for" some purpose, may be called an agent, but who is really the directing" mind and will of the corporation, the very ego and centre of the" personality of the corporation. That person may be under the direc-" tion of the shareholders in general meeting; that person may be the" board of directors itself, or it may be, and in some companies it is so," that that person has an authority co-ordinate with the board of directors" given to him under the articles of association, and is appointed by" the general meeting of the company and can only be removed by the" general meeting of the company ".
 Following this, Lord Denning in Bolton (Engineering) Co. Ltd. v. Graham& Sons Ltd. [1957] I Q.B. 159 said:
 " A company may in many ways be likened to a human body. It has" a brain and nerve centre which controls what it does. It also has hands
 " which hold the tools and act in accordance with directions from the" centre. Some of the people in the company are mere servants and" agents who are nothing more than hands to do the work and cannot" be said to represent the mind or will. Others are directors and" managers who represent the directing mind and will of the company," and control what it does. The state of mind of these managers is the" state of mind of the company and is treated by the law as such."
 If when Lord Denning referred to directors and managers representingthe directing mind and will of the company he meant, as I think he did, thosewho constitute the directing mind and will, I agree with his approach.
 17
 These passages, I think, clearly indicate that one has in relation to acompany to determine who is or who are, for it may be more than one, inactual control of the operations of the company, and the answer to be givento that question may vary from company to company depending on itsorganisation. In my view, a person who is in actual control of the operationsof a company or of part of them and who is not responsible to anotherperson in the company for the manner in which he discharges his duties inthe sense of being under his orders, cannot be regarded as " another person "within the meaning of sections 23 and 24(1)(a).
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Section 20 provides that where an offence under the Act has been com-mitted by a body corporate and is proved to have been committed with theconsent or connivance or to be attributable to any neglect on the part ofany director, manager, secretary or other similar officer of the body corporateor any person who was purporting to act in any such capacity, he, as wellas the company, is to be guilty of the offence. Parliament by this sectionmay have attempted to identify those who normally constitute the directingmind and will of a company and by this section have sought to make clearthat although they are not other persons coming within sections 23 and24(1)(a), they may still be convicted.
 However this may be, shop managers in a business such as that conductedby the Appellants—and their number may be of the order of eight hundredif the Appellants have that number of shops—cannot properly be regardedas part of the Appellants' directing mind and will and so can come withinthe reference to "another person" in sections 23 and 24(l)(a).
 In my opinion, the ratio decidendi in Hammett Ltd. v. London CountyCouncil (supra) and in Series v. Poole (supra) was wrong.For the reasons I have stated in my view this appeal should be allowed.
 Lord Pearson
 MY LORDS,
 In September, 1969, the Company (Tesco Supermarkets Limited) wasselling Giant Size packets of Radiant washing powder at a price of 2s. l1d.,being a reduced price 1s. below the price of 3s.11d. which was the ordinaryprice normally recommended by the manufacturers. Affixed to the windowof the company's shop at Northwich in Cheshire was a large poster, of whichthe upper part bore the legend "Radiant 1s. off Giant Size 2s. 11d."Advertisements to the same effect had been inserted in local and nationalnewspapers. Initially there was at the shop a stock of " flash packs ", thatis to say Giant Size packets of the washing powder bearing the legend" 1s. off recommended price".
 Things went wrong on the 25th and 26th September, 1969. The stock ofsuch " flash packs " was exhausted. On the evening of the 25th SeptemberMiss Rogers, an assistant at the shop, discovered that no such " Hash packs "remained on display, and she filled up the " fixture " with ordinary packetsof the washing powder marked with the ordinary price of 3s. 11d. and shefailed to inform the shop manager, Mr. Clements, of the dearth of flashpacks or the action which she had taken. Mr. Clements failed to checkthe washing powder " fixture " on the 26th September, notwithstanding hisentry in his Weights and Measures Book for that morning " All special offers" O.K." On the morning of the 26th September a customer entered the shopexpecting to find a " flash pack " at 2s. 11d. but was able to find only a packetoffered at the ordinary price of 3s. 11d. and he had to buy it at that price.The relevant provisions of the Trade Descriptions Act, 1968, are asfollows:
 Section 11 (2). "If any person offering to supply any goods gives, by" whatever means, any indication likely to be taken as an indication" that the goods are being offered at a price less than that at which
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" they are in fact being offered he shall, subject to the provisions of" this Act, be guilty of an offence."
 18
 Section 20(1). "Where an offence under this Act which has been" committed by a body corporate is proved to have been committed with" the consent and connivance of, or to be attributable to any neglect" on the part of, any director, manager, secretary or other similar officer" of the body corporate, or any person who was purporting to act in" any such capacity, he as well as the body corporate shall be guilty" of that offence and shall be liable to be proceeded against and" punished accordingly."
 Section 23. " Where the commission by any person of an offence" under this Act is due to the act or default of some other person that" other person shall be guilty of the offence, and a person may be" charged with and convicted of the offence by virtue of this section" whether or not proceedings are taken against the first-mentioned" person."
 Section 24(1). " In any proceedings for an offence under this Act" it shall, subject to subsection (2) of this section, be a defence for the" person charged to prove—
 " (a) that the commission of the offence was due to a mistake or to" reliance on information supplied to him or to the act or default" of another person, an accident or some other cause beyond his" control: and
 " (b) that he took all reasonable precautions and exercised all due" diligence to avoid the commission of such an offence by himself" or any person under his control."
 In my opinion, the first conclusions to be drawn from the application ofthese provisions to the facts of the present case are as follows : —
 1. An offence was committed under section 11(2).
 2. Prima facie the company has committed and is liable for theoffence, because the company through its servants offered to supplythe goods and gave the indication of the reduced price. The caseis similar to Coppen v. Moore (No. 2) [1898] 2 Q.B. 306, decidedunder the Merchandise Marks Act, 1887, section 2, where LordRussell C.J. said at pages 312-3: "The question, then, in this case." comes to be narrowed to the simple point, whether upon the true" construction of the statute here in question the master was intended" to be made criminally responsible for acts done by his servants" in contravention of the Act. where such acts were done, as in" this case, within the scope or in the course of their employment." In our judgment it was clearly the intention of the Legislature to" make the master criminally liable for such acts, unless he was
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" able to rebut the prima facie presumption of guilt by one or other of" the methods pointed out in the Act." Also relevant is the judgmentof Lord Goddard C.J. in Melias Ltd. v. Preston [1957] 2 Q.B. 380.
 3. In the present case the company was the master of the persons whocommitted the acts or defaults whereby the offence was committed,and as in Coppen v. Moore (supra) the company may rebut the pre-sumption of guilt in one or other of the methods pointed out bythe Act. Section 11(2) is expressly made "subject to the provisions" of this Act " and therefore is subject to section 24(1). The companyhas sought to prove under section 24(1)(a) that "the commission of" the offence was due ... to the act or default of another person ",naming Mr. Clement as the other person. In order to complete itsdefence the company must also prove that the company took allreasonable precautions and exercised all due diligence to avoid thecommission of such an offence by itself or any person under itscontrol. The question in this appeal is whether the company hasproved those two points.
 Your Lordships are not concerned in this appeal with the questionswhether Miss Rogers and Mr. Clement or either of them could be heldliable under section 23 for the commission of the offence, and whether they
 19
 or either of them would have a defence under section 24. I express noopinion on those questions.
 The magistrates have said in paragraph 7 of the Case Stated that theywere of opinion that ....
 " (ii) the commission of the offence was due to the act or default of" the said Clement by his failure to see that the Appellants' policy" was correctly carried out and/or to correct the errors of the staff" under him;
 " (iii) the Appellants had exercised all due diligence in devising a" proper system for the operation of the said store and by securing" so far as was reasonably practicable that it was fully implemented" and thus had fulfilled the requirements of section 24(1)(b);
 " (iv) the Appellants could not rely upon the act or default of the" said Clement as he was not ' another person' within the meaning"of section 24(l)(a)."
 In giving their reasons for the opinion in (iv) they said that they reachedthe conclusion that the original act or default was that of Miss Rogersand the act or default of Mr. Clement was in his failure to instruct orsupervise her; Mr. Clement represented the company in his supervisorycapacity and for his lack of due diligence the company was responsible onthe principle laid down in R. C. Hammett Ltd. v. London County Council(1933) 97 J.P. and L.G.R. 105 ; accordingly, Mr. Clement was not "another" person " for the purposes of section 24(1)(a) of the Act.
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The magistrates' opinion that Mr. Clement was not " another person "—a person other than the company—seems to me to be clearly unsustainable.It would be immediately obvious in the case of an individual proprietorof a business and the manager of one of his shops. It is less obvious in thecase of a company which can only act through servants or agents and hasgenerally in the law of tort and sometimes in criminal law vicarious respon-sibility for what they do on its behalf. But vicarious responsibility is verydifferent from identification. There are some officers of a company whomay for some purposes be identified with it, as being or having its directingmind and will, its centre and ego, and its brains. Lennard's Carrying Co. v.Asiatic Petroleum Co. Ltd. [1915] A.C. 705, 713 ; H. L. Bolton (Engineering)Co. Ltd. v. T. J. Graham & Sons Ltd. [1957] 1 Q.B., 159, 171-3 ; The LadyGwendolen [1965] P. 294, 343. The reference in section 20 of the TradeDescriptions Act, 1968, to " any director, manager, secretary or other similar" officer of the body corporate " affords a useful indication of the gradesof officers who may for some purposes be identifiable with the company,although in any particular case the constitution of the company concernedshould be taken into account. With regard to the word " manager " I agreewith Fisher J. who said, in his judgment in the present case, that the wordrefers to someone in the position of managing the affairs of the company,and would not extend to include a person in the position of Mr. Clement.In the present case the company has some hundreds of retail shops, andit would be far from reasonable to say that every one of its shop managersis the same person as the company.
 The Divisional Court, although they affirmed the conviction and dismissedthe company's appeal, took a view that was different from that of themagistrates. They held that Mr. Clement was " another person " distinctfrom the company, so that the company proved its point under paragraph (a)of section 24(1). But they held that the company failed under paragraph (b).Their reasoning was that, although the company had devised a proper systemfor taking precautions and exercising due diligence to avoid the commissionof an offence, the company had delegated the function of operating thesystem to employees, of whom Mr. Clement was one ; that Mr. Clementhad operated the system negligently ; the company was responsible for thenegligent operation of the system by one of its delegates ; and so the companyfailed to prove that it had taken all reasonable precautions and exercisedall due diligence to prevent the commission of the offence. Some extractsfrom the judgment of Fisher J. will show clearly how the Divisional Courtreached their conclusion. He said: " The taking of such precautions and
 20
 " the exercise of such diligence involves, or may involve, two things. First" of all it involves the setting up of an efficient system for the avoidance of" offences under the Act. Secondly it involves the proper operation of" that system. Inevitably the second part, the operation of the system," will in most cases have to be delegated by the Company to employees
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" falling outside those mentioned in section 20. The question which this" court has to consider is whether a company can be said t6 have satisfied" the requirements of paragraph (b) if it satisfies the justices that it has set" up an efficient system, or a system which cannot be criticised, or whether" it is deprived of the defence under that section if it is shown that there" has been a failure by someone to whom the duty of carrying out the system" was delegated properly to carry out that function." Later he said: " If it" be the case that Mr. Clement was a person to whom the Appellants had" delegated in respect of that particular shop their duty to take all reasonable" precautions and exercise all due diligence to avoid the commission of such" an offence, and if Mr. Clement had failed properly to carry out that duty," then the Appellants are unable to show that they have satisfied paragraph (b)" of section 24 subsection (1)." The conclusion was: "It seems clear to" me that a person in the position of Mr. Clement, the manager of a shop," a supermarket, is properly to be considered as being a person to whom" the Appellants had, so far as concerned that shop, delegated their duty" of taking all reasonable precautions and exercising all due diligence to" avoid the commission of an offence; and it seems to me that in the light" of the findings which I have just read, it was impossible for the magistrates" to find that the Appellants had satisfied the requirements of paragraph (b)."Fisher J. also cited the case of Series v. Poole [1969] 1 Q.B. 676, in whichit was held that the defendant was liable under section 186 of the RoadTraffic Act, 1960, and had failed to prove a defence under section 20 ofthe Road Traffic Act, 1962, when he had " delegated " the checking of certainrecords to a lady secretary and she had been negligent in the performanceof that task. In his judgment in that case Lord Parker C.J. had said atpages 683-4—" If I can go by stages, the absolute obligation under section 186"of the Act of 1960 is a personal obligation, personal in this sense, that" if an employer, acting perfectly reasonably, puts some competent person" in charge to perform his, the employer's, duty, the employer remains liable" if the servant fails in his duty. ... He may, as I have said, acting" perfectly reasonably appoint somebody else to perform his duty, his alter" ego, and in that case, as it seems to me, if the alter ego fails in his duty" the employer is liable. Equally, if the employer seeks to rely on the" defence under section 20, he must show that the alter ego has used due" diligence."
 Clearly the Divisional Court's decision was based on the theory of " dele-" gation ". One has to examine the meaning of the word " delegation " inrelation to the facts of this case and the provisions of the Trade DescriptionsAct, 1960, sections 11(2) and 24. In one sense the meaning is as wide asthe principle of the master's vicarious liability for the acts and omissions ofhis servants acting within the scope of their employment. In this sensethe master can be said to " delegate " to every servant acting on his behalfall the duties which the servant has to perform. But that cannot be the propermeaning here. If the company " delegated " to Miss Rogers the duty offilling the fixture with appropriate packets of washing powder, and " dele-" gated " to Mr. Clement the duty of supervising the proper filling of fixturesand the proper exhibition or withdrawal of posters proclaiming reducedprices, then any master, whether a company or an individual, must bevicariously liable for all the acts and omissions of all its or his servants acting
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on its or his behalf. That conclusion would defeat the manifest object ofsection 24 which is to enable defendants to avoid vicarious liability wherethey were not personally at fault.
 Section 24 requires a dividing line to be drawn between the master and anyother person. The defendant cannot disclaim liability for an act or omissionof his ego or his alter ego. In the case of an individual defendant, his egois simply himself, but he may have an alter ego. For instance, if he hasonly one shop and he appoints a manager of that shop with full discretion
 21
 to manage it as he thinks fit. the manager is doing what the employer wouldnormally do and may be held to be the employer's alter ego. But if thedefendant has hundreds of shops, he could not be expected personally tomanage each one of them and the manager of one of his shops cannot in theabsence of exceptional circumstances be considered his alter ego. In thecase of a company, the ego is located in several persons, for example, thosementioned in section 20 of the Act or other persons in a similar positionof direction or general management. A company may have an alter ego, ifthose persons who are or have its ego delegate to some other person thecontrol and management, with full discretionary powers, of some section ofthe company's business. In the case of a company, it may be difficult, andin most cases for practical purposes unnecessary, to draw the distinctionbetween its ego and its alter ego, but theoretically there is that distinction.
 Mr. Clement, being the manager of one of the company's several hundredsof shops, could not be identified with the company's ego nor was he analter ego of the company. He was an employee in a relatively subordinatepost. In the company's hierarchy there were a branch inspector and an areacontroller and a regional director interposed between him and the Board ofDirectors.
 It was suggested in the argument of this appeal that in exercising super-vision over the operations in the shop Mr. Clement was performing functionsof management and acting as a delegate and alter ego of the company. Butsupervision of the details of operations is not normally a function of highermanagement: it is normally carried out by employees at the level of foremen,chargehands, overlookers, floor managers and " shop" managers (in thefactory sense of " shop "). Also reference was made to the case of R. C.Hammett Ltd. v. The London County Council [1933] 97 J.P. and L.G.R. 105,in which, when the reported arguments are taken into account, the groundof decision appears to have been that, for the purposes of the Sale of Food(Weights and Measures) Act, 1926, sections 5(2) and 12(5), the employer hadto show due diligence on behalf of all the employees concerned except theactual offender. In my opinion, there was no justification for drawing theline of division between the company and its employees at that point, andthe case was wrongly decided. As to the case of Series v. Poole (supra),the decision of the Divisional Court seems to have been in accordance withthe general merits of the case, but the treatment of the secretary as an
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alter ego of the employer is difficult to uphold, when she had merely beeninstructed by him to check the records and had failed to do so diligently.I would allow the appeal.
 Lord Diplock
 MY LORDS,
 This appeal turns on the meaning to be given to penal provisions containedin the Trade Descriptions Act, 1968. The Act, which replaces theMerchandise Marks Acts, 1887 to 1953, is concerned with consumer protec-tion. It is a criminal statute and creates a number of offences of givinginaccurate or inadequate information to customers in the course of businesstransactions relating to the supply of goods or services. Offenders are liableto a fine or to imprisonment for not more than two years or to both.
 Nowadays most business transactions for the supply of goods or servicesare not actually conducted by the person who in civil law is regarded as theparty to any contracts made in the course of the business, but by servantsor agents acting on his behalf. Thus, in the majority of cases the physicalacts or omissions which constitute or result in an offence under the statutewill be those of servants or agents of an employer or principal on whosebehalf the business is carried on. That employer or principal is likely tobe very often a corporate person, as in the instant appeal.
 Consumer protection, which is the purpose of statutes of this kind, isachieved only if the occurrence of the prohibited acts or omissions isprevented. It is the deterrent effect of penal provisions which protects the
 22
 consumer from the loss he would sustain if the offence were committed. Ifit is committed he does not receive the amount of any fine. As a taxpayerhe will bear part of the expense of maintaining a convicted offender inprison.
 The loss to the consumer is the same whether the acts or omissions whichresult in his being given inaccurate or inadequate information are intendedto mislead him, or are due to carelessness or inadvertence. So is thecorresponding gain to the other party to the business transaction with theconsumer in the course of which those acts or omissions occur. Where, inthe way that business is now conducted, they are likely to be acts or omissionsof employees of that party and subject to his orders, the most effectivemethod of deterrence is to place upon the employer the responsibility ofdoing everything which lies within his power to prevent his employees fromdoing anything which will result in the commission of an offence.
 This, I apprehend, is the rational and moral justification for creating in thefield of consumer protection, as also in the field of public health and safety,offences of " strict liability " for which an employer or principal, in the

Page 30
						

course of whose business the offences were committed, is criminally liable,notwithstanding that they are due to acts or omissions of his servants or agentswhich were done without his knowledge or consent or even were contraryto his orders. But this rational and moral justification does not extend topenalizing an employer or principal who has done everything that he canreasonably be expected to do by supervision or inspection, by improvementof his business methods or by exhorting those whom he may be expectedto control or influence, to prevent the commission of the offence (see LimChin Aik v. The Queen [1963] A.C. 160, 174; Sweet v. Parsley [1970] A.C.132, 163). What the employer or principal can reasonably be expected todo to prevent the commission of an offence will depend upon the gravityof the injury which it is sought to prevent and the nature of the businessin the course of which such offences are committed. The Trade DescriptionsAct, 1968, applies to all businesses engaged in the supply of goods andservices. If considerations of cost and business practicability did not playa part in determining what employers carrying on such businesses couldreasonably be expected to do to prevent the commission of an offence underthe Act, the price to the public of the protection afforded to a minorityof consumers might well be an increase in the cost of goods and services toconsumers generally.
 My Lords, I approach the question of construction of the Trade Descrip-tions Act, 1968, in the expectation that Parliament intended it to give effectto a policy of consumer protection which does have a rational and moraljustification.
 The offence with which the instant appeal is concerned is one createdby section 11 (2) of the Act:
 " If any person offering to supply any goods gives, by whatever means," any indication likely to be taken as an indication that the goods are" being offered at a price less than that at which they are in fact being" offered he shall, subject to the provisions of this Act, be guilty of an" offence."
 The section is dealing with offers to enter into contracts for the sale ofgoods. Prima facie, the offence is committed by the person who would bea party to the contract of sale resulting from acceptance of the offer, not-withstanding that the actual offer was made and the prohibited indicationgiven by a servant or agent acting within the scope of his actual or ostensibleauthority on his employer's or principal's behalf. So construed the sub-section creates an offence of " strict liability " on the part of the employeror principal. But this strict liability is expressed to be " subject to the" provisions of this Act ".
 This construction is, in my view, confirmed by sections 23 and 24 of theAct. It is convenient to deal with these sections in reverse order and in theirapplication to an employer or principal who is a natural person beforeconsidering the position of an employer or principal who is a corporation.
 23
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Section 24(1) provides: —
 " In any proceedings for an offence under this Act it shall, subject" to subsection (2) of this section, be a defence for the person charged to" prove—(a) that the commission of the offence was due to a mistake" or to reliance on information supplied to him or to the act or default" of another person, an accident or some other cause beyond his control;" and (b) that he took all reasonable precautions and exercised all due" diligence to avoid the commission of such an offence by himself or any" person under his control."
 The section speaks of " the commission of the offence " notwithstandingthat the person charged may have a defence to the charge under subsection (1).This language refers to a stage in the proceedings at which the prosecutionhave proved facts necessary to constitute an offence of strict liability on thepart of a principal. This is all that it is incumbent upon the prosecution toprove. The onus then lies upon the principal to prove facts which establisha defence under the subsection. The " strict liability " of the principal isthus qualified; but the onus of proving that he was not to blame lies uponhim. It is reasonable that this should be so since the facts which can constitutethe defence lie within his knowledge and not within that of the prosecution.
 There are two limbs to the defence. Under paragraph (a) the personcharged must prove that the commission of the offence was due to one ofthe causes specified in that paragraph. They have the common characteristicthat the offence must have been committed without his knowledge oracquiescence. The particular cause which is relevant to the instant appealis " the act or default of another person ". But the person charged mustalso prove under paragraph (b) that he did all that could reasonably beexpected of him to prevent offences of that kind being committed by himselfor by any person under his control—a class of persons which would includehis servants or agents.
 Where the employer or principal is a natural person I can see no reasonin linguistics or justice for construing the expression " another person " inparagraph (a) as excluding a servant or agent of the employer or principal,however exalted his grade, whose actual physical act or omission resultedin the commission of the offence. They all fall within the expression " any" person under his control " and his duty in respect of their acts and omissionsis dealt with in paragraph (b).
 Where the cause of the commission of the offence by him which is reliedupon by the person charged is the act or default of another person, sub-section (2) requires him, as a condition of relying on the defence, to providethe prosecution, not less than seven days before the hearing, with suchinformation as he possesses which may lead to the identification of thatother person. This procedure is calculated to serve two purposes. Oneobvious purpose is to give to the prosecution in advance of the hearingan opportunity to investigate the validity of the defence. The clue to theother purpose, which is important to the deterrent policy of the Act, is tobe found in section 23. It provides:
 " Where the commission by any person of an offence under this Act" is due to the act or default of some other person that other person
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" shall be guilty of the offence, and a person may be charged with" and convicted of the offence by virtue of this section whether or not" proceedings are taken against the first-mentioned person."
 It is important to observe that this section makes guilty of the offencecreated by some other section of the Act, such as section 11(2), persons,such as servants or agents, who do not fall within the description containedin that other section of the person by whom the offence can be committed.They can nevertheless be charged and convicted of that offence by virtue ofsection 23 if the commission of the offence by a person who does fall withinthe description contained in that other section, was due to any act or defaultby them.
 In the expression " act or default" in section 23 and in paragraph (a) ofsection 24(1) the word " act" is wide enough to include any physical act ofthe other person which is causative of the offence. But the use of the
 24
 word "default" instead of the neutral expression "omission" connotes afailure to act which constitutes a breach of a legal duty to act. A legal dutyto act may arise independently of any contract or it may be a duty owedto another person arising out of a contract with him. That in paragraph (a)the word "default" embraces a failure to act which is in breach by aservant of his contract of employment, is, in my view, made apparent byparagraph (b) which requires that a person who relies on this defence mustshow " that he took all reasonable precautions and exercised all due diligence" to avoid the commission of such an offence by ... any person" under his control". This contemplates that the person charged has thepower to control the acts or defaults of the other person. The only legalsource of such power to control is contractual.
 But even where the power to control is derived from a contract, thecontract need not necessarily be made directly between the person whohas the power to control and the " person under his control ". In the contextof offences committed in the course of business transactions, a superiorservant may owe a duty to his employer under his contract of employmentto supervise the work of an inferior fellow servant in the same employmentand to give him orders as to how he should do his work; while the inferiorservant may owe a corresponding duty to the same employer under his owncontract of employment to accept the supervision and to comply with theorders of the superior servant. A failure to supervise, or an omission togive orders to, an inferior servant if it constitutes a breach by the superiorservant of his contract of employment with his employer, may be a " default" of another person " upon which the employer can rely as a defence underparagraph (a).
 So construed these sections provide for a rational and just system ofenforcement of the penal provisions of the Act which is calculated to deteranyone engaged in the business of supplying goods or services, whether asprincipal or as a servant, from conduct, whether careless or intentional,
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which would result in the commission of an offence, and, where it fails to deterto impose a criminal sanction upon those who are really to blame and notupon those who are innocent of any carelessness or wrongful intent.
 The enforcing authority is the local weights and measures authority (sec-tion 26). The powers conferred upon its authorised officers to make testpurchases, etc., (section 27) and to enter premises and inspect and seize goodsand documents (section 28) are calculated to enable these officers to obtainevidence of the commission of an offence by the principal by whom or onwhose behalf the business of supplying goods or services is carried on.It is then for the principal to identify the other person or persons (if any)to whose act or default the offence was actually due and to pass to theprosecutor the available identificatory information. If the principal is notable to do this, it shows a defect in the system which he has laid down forallocating among his servants the duty of taking precautions to avoid thecommision of offences under the Act. There is no injustice in requiringhim to lay down a reasonably effective system and in treating any failureto do so as a criminal offence. If, on the other hand, the principal is ableto identify a person to whose act or default the offence was actually due,he still has to show that he himself exercised due diligence to devise aneffective system to avoid such acts or defaults on the part of his servantsand to satisfy himself that such system was being observed.
 What amounts to the taking of all reasonable precautions and the exerciseof all due diligence by a principal in order to satisfy the requirements ofparagraph (b) of section 24(1) of the Act depends upon all the circumstancesof the business carried on by the principal. It is a question of fact for themagistrates in summary proceedings or for the jury in proceedings on indict-ment. However large the business, the principal cannot avoid a personalresponsibility for laying down the system for avoiding the commission ofoffences by his servants. It is he alone who is party to their contracts ofemployment through which this can be done. But in a large business, suchas that conducted by the Appellants in the instant appeal, it may be quiteimpracticable for the principal personally to undertake the detailed super-vision of the work of inferior servants. It may be reasonable for him to
 25
 allocate these supervisory duties to some superior servant or hierarchyof supervisory grades of superior servants, under their respectivecontracts of employment with him. If the principal has taken all reasonableprecautions hi the selection and training of servants to perform supervisoryduties and has laid down an effective system of supervision and used duediligence to see that it is observed, he is entitled to rely upon a default by asuperior servant in his supervisory duties as a defence under section 24(1),as well as, or instead of, upon an act or default of an inferior servant who hasno supervisory duties under his contract of employment.
 Thus, the supervisory servant may have failed to give adequate instruc-tions to the inferior servant or may have failed to take reasonable steps tosee that his instructions were obeyed. In the former case the supervisory
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servant may alone be to blame. In the latter both may be to blame. Or itmay be, as might have been the case in the instant appeal, the commission ofthe offence is due to a combination of separate acts or omissions by two moreinferior servants none of which taken by itself would have resulted in thecommission of an offence.
 In the instant case there were findings of fact by the magistrates that thecommission of the offence was due to the act or default of the Appellant'sservant Clement in his duties as branch manager to supervise the work ofthe staff under him, and that the Appellants had fulfilled the requirements ofparagraph (b) of section 24(1). They had also fulfilled the requirements ofsection 24(2) by serving a notice on the prosecutor identifying Clement asthe other person to whose act or default the commission of the offence wasdue.
 On these findings the Appellants were, in my view, entitled to succeed intheir defence under section 24. The magistrates, however, were of opinionthat Clement was not in law " another person " within the meaning ofparagraph (a) of section 24(1) and, accordingly, convicted the Appellants.
 The magistrates, however, were of opinion that Clement was not in law" another person " within the meaning of paragraph (a) of section 24(1) and,accordingly, convicted the Appellants.
 The Divisional Court were of opinion that Clement was " another person "but achieved the same result by dismissing the appeal upon the ground thatunder the Act a principal was personally responsible criminally for any failureby any of his servants or agents to exercise diligence in supervisory functionswhich he had required them to undertake.
 The Divisional Court in reaching this conclusion did not rely upon the factthat the Appellants are not a natural person but a corporation. But, beforeturning to the previous authorities which the Divisional Court felt bound tofollow, it is convenient to deal with the legal consequences of the corporatecharacter of the Appellants, for this has been relied upon by the Respondentin your Lordships' House as an alternative ground for dismissing the appeal.
 To establish a defence under section 24 a principal who is a corporationmust show that it " took all reasonable precautions and exercised all due" diligence." A corporation is an abstraction. It is incapable itself ofdoing any physical act or being in any state of mind. Yet in law it is aperson capable of exercising legal rights and of being subject to legalliabilities which may involve ascribing to it not only physical acts which arein reality done by a natural person on its behalf but also the mental statein which that person did them. In civil law, apart from certain statutoryduties, this presents no conceptual difficulties. Under the law of agencythe physical acts and state of mind of the agent are in law ascribed to theprincipal, and if the agent is a natural person it matters not whether theprincipal is also a natural person or a mere legal abstraction. Qui facit peralium facit per se: qui cogitat per alium cogitat per se.
 But there are some civil liabilities imposed by statute which, exceptionally,exclude the concept of vicarious liability of a principal for the physical actsand state of mind of his agent; and the concept has no general applicationin the field of criminal law. To constitute a criminal offence, a physical
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act done by any person must generally be done by him in some reprehensiblestate of mind. Save in cases of strict liability where a criminal statute.
 26
 exceptionally, makes the doing of an act a crime irrespective of the stateof mind in which it is done, criminal law regards a person as responsiblefor his own crimes only. It does not recognise the liability of a principalfor the criminal acts of his agent: because it does not ascribe to him hisagent's state of mind. Qui peccat per alium peccat per se is not a maximof criminal law.
 Due diligence is in law the converse of negligence and negligence con-notes a reprehensible state of mind—a lack of care for the consequencesof his physical acts on the part of the person doing them. To establish adefence under section 24 (1) (b) of the Act, a principal need only show thathe personally acted without negligence. Accordingly, where the principalwho relies on this defence is a corporation a question to be answered is:What natural person or persons are to be treated as being the corporationitself, and not merely its agents, for the purpose of taking precautions andexercising diligence?
 My Lords, a corporation incorporated under the Companies Act, 1948,owes its corporate personality and its powers to its constitution, the Memo-randum and Articles of Association. The obvious and the only place tolook, to discover by what natural persons its powers are exercisable, is inits constitution. The Articles of Association, if they follow Table A,provide that the business of the company shall be managed by the directorsand that they may " exercise all such powers of the company " as are notrequired by the Act to be exercised in general meeting. Table A also vestsin the directors the right to entrust and confer upon a managing director anyof the powers of the company which are exercisable by them. So it mayalso be necessary to ascertain whether the directors have taken any actionunder this provision or any other similar provision providing for the co-ordinate exercise of the powers of the company by executive directors orby committees of directors and other persons, such as are frequently in-clouded in the Articles of Association of companies in which the regulationscontained in Table A are modified or excluded in whole or in part.
 In my view, therefore, the question: what natural persons are to betreated in law as being the company for the purpose of acts done in thecourse of its business, including the taking of precautions and the exerciseor due diligence to avoid the commission of a criminal offence, is to befound by identifying those natural persons who by the Memorandum andArticles of Association or as a result of action taken by the directors, orby the company in general meeting pursuant to the Articles, are entrustedwith the exercise of the powers of the company.
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This test is in conformity with the classic statement of Lord Haldane inLennard's Carrying Company Ltd. v. Asiatic Petroleum Co. Ltd. ([1915]A.C. 705). The relevant statute in that case, although not a criminalstatute, was in pari materia, for it provided for a defence to a civil liabilitywhich excluded the concept, the vicarious liability, of a principal for thephysical acts and state of mind of his agent.
 There has been in recent years a tendency to extract from Denning J.'sjudgment in H. L. Bolton (Engineering) Company Ltd. v. T. J. Graham &Sons Ltd. ([1957] 1 Q.B. 159, 172, 173) his vivid metaphor about the " brains" and nerve centre " of a company as contrasted with its hands, and totreat this dichotomy, and not the Articles of Association, as laying downthe test of whether or not a particular person is to be regarded in lawas being the company itself when performing duties which a statute imposeson the company.
 In the case in which this metaphor was first used Denning L.J. was dealingwith acts and intentions of directors of the company in whom the powersof the company were vested under its Articles of Association. The decisionin that case is not authority for extending the class of persons whose actsare to be regarded in law as the personal acts of the company itself, beyondthose who by, or by action taken under, its Articles of Association areentitled to exercise the powers of the company. In so far as there are dicta
 27
 to the contrary in The Lady Gwendolen ([1965] P. 294) they were notnecessary to the decision and, in my view, they were wrong.
 But the only relevance of this to the Appellants' defence under section24(1) of the Trade Descriptions Act, 1968, was, as the magistrates rightlyappreciated, whether the act or default of Clement was that of " another" person " than the Appellant Company itself within the meaning of para-graph (a). The fact that the principal in the business transaction in thecourse of which an offence under section 11(2) was committed was acorporation and not a natural person cannot affect the principal's duty totake all reasonable precautions and to exercise all due diligence underparagraph (6).
 The Articles of Association of the Appellants were not produced inevidence. Strictly speaking it may be that they should have been. But it issufficiently evident from the findings of the magistrates as to the positionheld by Clement in the Appellants' organisation that it was too lowly forhim to have had confided in him by the board of directors the co-ordinateexercise of any of the powers of the company itself.
 My Lords, there may be criminal statutes which upon their true con-struction ascribe to a corporation criminal responsibility for the acts ofservants and agents who would be excluded by the test that I have statedto be appropriate in determining whether a corporation has itself committed
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a criminal offence. The Trade Descriptions Act, 1968, however, so far fromcontaining anything which compels one to reject that test, recognises, bysection 20, the distinction between " any director, manager, secretary or" other similar officer of a body corporate" and other persons who aremerely its servants or agents.
 Section 20(1) provides as follows: —
 " Where an offence under this Act which has been committed by a" body corporate is proved to have been committed with the consent" and connivance of, or to be attributable to any neglect on the part" of, any director, manager, secretary or other similar officer of the" body corporate, or any person who was purporting to act in any such" capacity, he as well as the body corporate shall be guilty of that" offence and shall be liable to be proceeded against and punished" accordingly ".
 The natural persons described in this subsection correspond with thosewho under the Memorandum and Articles of Association of a companyexercise the powers of the company itself. From this it follows that ifany of them is guilty of neglect in the exercise of those powers such neglectis that of the company itself. That it cannot be relied upon as " the act or" default of another person ", so as to entitle the company to a defence undersection 24(1), is implicit in the provision in section 20(1) that a person in thedescribed category shall be guilty of an offence " as well as the body" corporate ". Without section 20 it would have been open to doubt whetherpersons whose acts were in law the acts of the company itself would havebeen guilty in their personal capacity also of the offence committed by thecompany.
 For these reasons I agree with the Divisional Court that Clement was" another person " within the meaning of section 24(l)(o). So all that nowremains is to deal with the authorities which that court followed in holdingthat the Appellant's defence nevertheless failed.
 Those authorities start with the contrasting cases of Hammett Ltd. v. Crabb([1931] 29 Cox C.C. 364) and Hammett Ltd. v. L.C.C. ([1933] 97 L.G.R. 105).Both were prosecutions under the Sale of Goods (Weights and Measures)Act, 1926. The relevant provisions of that Act exempted the employerfrom any penalty, though not from conviction, if he proved that he hadused "due diligence to enforce the execution of this Act". But his rightto exemption was conditional upon his laying an information against theperson whom he charged as " the actual offender " and proving that thatperson had committed the offence in question. In Hammett Ltd. v. Crabbthe employer charged as the actual offender his servant who had done the
 28
 physical act which constituted the offence and that servant had been dulyconvicted. The Divisional Court held that the employer was entitled to relyupon his having used due diligence. In Hammett Ltd. v. L.C.C. theemployer again charged as " the actual offender " his servant who had donethe physical act which constituted the offence. But the servant charged was
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acquitted by the magistrates—which would seem to dispose of any claimby the employer to be exempt from the penalty, as the Divisional Court haditself previously decided in Wakling v. Robinson (1930 46 T.L.R. 151). Theemployer, nevertheless, appealed to Quarter Sessions. Quarter Sessions foundas a fact that a servant of the employer who was manager of the shop hadnot used due diligence in supervising the servant who had been charged(and acquitted) as the actual offender, though in all other respects theemployer had exercised due diligence. The case stated by Quarter Sessionsfor the opinion of the Divisional Court appears to have been treated asraising the question of law as to whether, in order to avail himself of theexemption from penalty, the employer had to prove that due diligence hadbeen used not only by himself but also by all of his servants who exercisedsupervisory functions " down to the very person who had committed the act".The Divisional Court apparently thought that the employer had to do soand that this distinguished the case from Hammett Ltd. v. Crabb. But thelanguage of the judgment is far from clear and affords no clue to the reasonswhich led the court to this conclusion.
 This obscure and unsatisfactory judgment appears to have now passed intolegal folk lore as authority for a general proposition that where a statutecreates a criminal offence in relation to a business transaction which isprima facie one of strict liability on the part of the principal who is theparty to the business transaction in the course of which the offence is com-mitted, but provides the principal with a defence if he proves that he hasexercised due diligence, he cannot avail himself that defence unless he provesthat due diligence was also exercised by all of his servants whom heemployed in any supervisory capacity however humble. See Beckett v.Kingston Bros Ltd. ([1970) 1 Q.B. 606) a case under the Trade DescriptionsAct, 1968.
 The proposition assumed to have been established in Hammett Ltd. v.L.C.C. has not been followed consistently. In Mellas Ltd. v. Preston ([1957]2 Q.B. 380) which was also a case under the Sale of Food (Weights andMeasures) Act, 1926, there were three separate summons against the employer,in respect of each of which he charged the manager of one of his shops asthe actual offender. In two of the summonses the manager had himselfdone the physical act which constituted the offence (as in Hammett Ltd. v.Crabb). In the third his default was his failure in supervising an inferiorservant who had done the physical act which constituted the offence (as inHammett Ltd. v. L.C.C.). The Divisional Court drew no distinction betweenthe three offences and upheld in each of them the employer's defence " that he" had used due diligence " to enforce the execution of the Act.
 In Series v. Poole ([1969] 1 Q.B. 676), the case principally relied upon theDivisional Court in the instant appeal, was a case under the Road TrafficActs, 1960 and 1962, which contained provisions in relation to the offenceby a holder of a carrier's licence in failing to cause records to be kept byhis drivers which are in pari materia to those of the Trade DescriptionsAct, 1968. It is a defence to him to prove " that he used all due diligence" to secure compliance with those provisions ". The holder of the carrier'slicence who was a natural person, not a corporation, had instructed hissecretary to supervise the keeping of the records by the drivers. The
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magistrates found that he himself had exercised all due diligence, but thathis secretary had not.
 ^ Although Hammett Ltd. v. L.C.C. was cited in argument in the DivisionalCourt, Lord Parker C.J. preferred to decide the case as " purely one of" principle." That principle he stated as being: " if Parliament has put an" absolute duty on some individual, he cannot evade that duty by delegating"it to someone else". So far the principle is unexceptional. Any legalduty, whether arising at common law or imposed by statute, may generallybe performed by the person upon whom it is imposed through the agency
 29
 of some other person. But if it is not performed, the person upon whomthe duty is imposed is liable for its non-performance. It is irrelevant that heinstructed a servant or agent to perform it on his behalf, if that servantor agent failed to do so. All that is relevant is that the duty was not per-formed. When the duty is imposed upon a person by statute and non-performance is made a criminal offence without any requirement of mens reathis is what is meant by an offence of " strict liability ".
 The fallacy lies in the next step of the argument. Where Parliament hicreating an offence of " strict liability " has also provided that it shall be adefence if the person upon whom the duty is imposed proves that he exercisedall due diligence to avoid a breach of the duty, the clear intention of Parlia-ment is to mitigate the injustice, which may be involved in an offence ofstrict liability, of subjecting to punishment a careful and conscientious personwho is in no way morally to blame. To exercise due diligence to preventsomething being done is to take all reasonable steps to prevent it. It maybe a reasonable step for an employer to instruct a superior servant tosupervise the activities of inferior servants whose physical acts may in theabsence of supervision result in that being done which it is sought to prevent.This is not to delegate the employer's duty to exercise all due diligence;it is to perform it. To treat the duty of an employer to exercise due diligenceas unperformed unless due diligence was also exercised by all his servantsto whom he had reasonably given all proper instructions and upon whomhe could reasonably rely to carry them out, would be to render the defenceof due diligence nugatory and so thwart the clear intention of parliamentin providing it. For, pace Hammett Ltd. v. L.C.C., there is no logicaldistinction to be drawn between diligence in supervising and diligence inacting, if the defaults of servants are to be treated in law as the defaults oftheir employer.
 My Lords, the Divisional Court was, I think, right in treating the instantcase as governed by the decision in Series v. Poole. But that case was, inmy view, wrongly decided and the proposition of law for which HammettLtd. v. L.C.C. has been treated as an authority is also erroneous, althoughthe actual decision in that case to dismiss the appeal could have been justifiedon quite different grounds.
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I would allow this appeal.
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