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Presenting the Company Story: Developing an accurate account of
 company conduct and refuting plaintiff’s “profits over people” theme
 Thursday, October 11, 20129:00 – 10:30 a.m. PDT 12:00 – 1:30 p.m. EDT
 Agenda
 12:00–12:05 p.m. Introduction
 12:05–1:20 p.m. Presentation and Discussion
 Speakers: Ellen K. Reisman, Arnold & Porter LLP, Los Angeles
 Nancy G. Milburn, Arnold & Porter LLP, New York
 Heather French, Vice President and Deputy General Counsel at American Capital, Ltd.
 Hon. Marina Corodemus, Corodemus & Corodemus LLC
 1:20–1:30 p.m. Question-and-Answer Session
 1.5 hours of CLE credit is pending.
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Defending Mass Tort Litigation and Class Actions
 Presenting the Company Story:Developing an accurate account of
 company conduct and refuting plaintiff’s “profits over people” theme
 Thursday, October 11, 2012
 Defending Mass Tort Litigation and Class Actions
 Judge Marina Corodemus (ret.)Corodemus & Corodemus
 Heather FrenchVice President and Deputy General Counsel, American Capital, Ltd.
 Judge Marina Corodemus is a retired Judge who presided over the Mass Tort Court in New Jersey for 10 years. She is now managing
 Heather French joined American Capital, a publicly traded private equity firm in May 2004 as Vice President and Associate General
 Speakers
 Nancy MilburnArnold & Porter LLP, New York
 Ellen ReismanArnold & Porter LLP, Los Angeles
 y y g gpartner in her own national dedicated Alternative Dispute Resolution Firm handling exclusively mediation, arbitration and special master work in State and Federal Courts. She is a neutral with CPR, AAA, a Past Executive and Board Member of Sedona Conference, ALI advisory committee for Aggregate Litigation, and chair of the Annual Mass Tort Conference with Judge Marina Corodemus. Judge Corodemus was named a Winner of the Best Individual Mediator of 2012 by the National Law Journal.
 equity firm, in May 2004 as Vice President and Associate General Counsel, and was promoted to Deputy General Counsel in January 2008. She is responsible for handling litigation, labor and employment, and intellectual property matters at American Capital. Prior to joining American Capital, Ms. French was a Counsel in the Washington, D.C. and McLean, Virginia offices of Akin Gump Strauss Hauer & Feld LLP, where her practice focused on complex commercial and employment litigation, as well as labor and employment counseling on a myriad of issues.
 N Milb i t i th N Y k ffi f A ld & P t Ellen Reisman is a partner in the Los Angeles office of Arnold &Nancy Milburn is a partner in the New York office of Arnold & Porter LLP where she practices in the area of complex civil litigation. She has represented clients in product liability, mass tort and consumer protection matters, including class actions, individual actions, and government public nuisance actions. She has also handled complex commercial tort and business litigation, and bankruptcy litigation.From 1987 to 2000, Ms. Milburn served as an Assistant United States Attorney in the Southern District of New York. She worked in the Civil Division of the US Attorney’s Office where she tried numerous civil jury and nonjury cases.
 Ellen Reisman is a partner in the Los Angeles office of Arnold & Porter LLP. For over 25 years, Ms. Reisman has represented major pharmaceutical, medical device, and biotech companies in defending product liability litigation, settling product liability litigation, and taking proactive measures to prevent such litigation. She has been the lead negotiator for high-profile class action and inventory settlements. Ms. Reisman has also worked with her pharmaceutical and medical device clients to address US and international regulatory issues that frequently arise in parallel with product liability litigation. She has also been retained in litigation and settlement matters involving consumer products and medical aspects of environmental mass torts. Ms. Reisman also brings an in-house perspective to advising clients and litigating cases, having served as Associate General Counsel of American Home Products Corporation from 1999-2001.
 2
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Defending Mass Tort Litigation and Class Actions
 Experience in Mass Tort/Class Action Litigation
 Lead Paint
 Tobacco
 Diet Drugs
 Chinese Heparin
 D t H i
 Mechanical Heart Valves
 Toxic Spills
 Radiation Exposure
 Deepwater Horizon
 Norplant
 3
 Defending Mass Tort Litigation and Class Actions
 Factual Issues Typical inCases Involving Mass Torts
 Adequacy of Warning
 Recall
 Manufacturing and/or Design Defect
 Marketing Behavior
 Adequacy of Testing Adequacy of Testing
 Label/Off Label Use
 4
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Defending Mass Tort Litigation and Class Actions
 Aspects of Company’s Defense
 Responsible CommunicationsResponsible Communications
 Telling the Affirmative Company Story
 Addressing Damaging Documents and Deposition Testimony
 Addressing Bias Against Corporate Defendants
 5
 Defending Mass Tort Litigation and Class Actions
 Responsible Communications
 Establish Core Communication GroupEstablish Core Communication Group– Legal
 – Technical/scientific experts
 – Others (e.g., IT, PR, HR)
 Consider Outside Participants– Outside counsel (litigation, regulatory)Outside counsel (litigation, regulatory)
 – Outside technical/scientific experts
 – Public relations
 – Others (e.g., customers, vendors, joint defendants)
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Defending Mass Tort Litigation and Class Actions
 Responsible Communications
 Establish Standard Call/Meeting RoutineEstablish Standard Call/Meeting Routine
 Clearly Delineate Responsibilities (e.g., liaison with technical staff, HR, IT, senior management, etc.)
 Considerations Include– Privilege issuesPrivilege issues
 – Insurance
 – Employee communications
 – Confidentiality restrictions/concerns
 7
 Defending Mass Tort Litigation and Class Actions
 Responsible Communications
 Goal is Written Communications That:– Accurately state facts;– Avoid misinformation; and– Are respectful of co-workers.
 5 Basic Principles– Remember the company’s mission and values;
 D t i th b t f f i ti– Determine the best form of communication;– Accurately state the facts;– Express opinions only if you’re an expert; and– Consider how others will read what you write.
 8
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Defending Mass Tort Litigation and Class Actions
 Responsible Communications
 Company’s Mission and Valuesp y– Making quality products– Improving quality of life– Safety
 Best Form of Communications– Written or oral?
 Th i f b l f– The meaning of our verbal messages comes from:7% Words38% Voice Quality55% Non Verbal Clues
 9
 Defending Mass Tort Litigation and Class Actions
 Accurately State the Facts
 Responsible Communications
 y– Use clear, precise, direct, objective language– Clarify or eliminate areas open to misinterpretation– Avoid “loaded” words and phrases, jokes, and
 “unforgettable one-liners”
 What Leads to Misinterpretation?– Ambiguous language– Inappropriate format– Misleading tone– Unarticulated assumptions– Unexplained background facts
 10
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Defending Mass Tort Litigation and Class Actions
 How to Avoid Inaccuracies:
 Responsible Communications
 How to Avoid Inaccuracies:– Make clear when you’re raising a question
 – Define terms
 – Don’t speculate
 – Write, review and revise, let it sit, review it again, let it sit, have someone else review it, and finally,
 /frevise and send/file
 Save Jokes for Coffee Breaks!
 11
 Defending Mass Tort Litigation and Class Actions
 Express opinions only if you are an expert
 Responsible Communications
 p p y y p– Limit opinions to your expertise– Limit opinions to your job area
 Even if you are an expert, when giving your opinion:– Get as much information/data as possible– Articulate your assumption/facts– Avoid conclusory statementsy– Watch out for “legal opinions”– Make it clear it is your opinion, not incontrovertible fact– Do not act as if your opinion is more important than
 it is
 12
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Defending Mass Tort Litigation and Class Actions
 Consider how others will read what you write
 Responsible Communications
 – Does it accurately state the facts?– Would someone without your knowledge/background
 misunderstand?– The New York Times Test
 13
 Defending Mass Tort Litigation and Class Actions
 Responsible Communications
 Talking to the PressP d f t lli th t i th– Pros and cons of telling the company story in the press
 – What can/can’t employees be told about speaking to the press
 General Rule: First Amendment/state freedom of speech protections do not place significant limitations on private employers (e.g., Korb v. Raytheon Corp.,574 N.E. 2d 370 (Mass. 1991); Shovelin v. Central ( );N.M. Elec. Coop., Inc., 850 P.2d 996 (N.M. 1993))
 National Labor Relations Act may protect discussions of working conditions as “concerted activity.”
 Confidentiality Restrictions/Protections14
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Defending Mass Tort Litigation and Class Actions
 Responsible Communications
 Employee Use of Social MediaEmployee Use of Social Media– What restrictions are permissible?
 – Multiple NLRB decisions finding Facebook discussions to be protected “concerted activity.”
 – Must address workplace concerns, be directed at other employees, and attempt to obtain their support in order to be protectedin order to be protected.
 – Influence of social media on court proceedings
 15
 Defending Mass Tort Litigation and Class Actions
 Legal Hold Action Plan
 Responsible Communications
 Legal Hold Action Plan
 Risks of Failure
 Sanctions for Spoliation
 Recent 2d Circuit opinion (Chin v. Port Authority of N.Y. & N.J.) rejecting argument that a failure to institute a litigation hold is gross negligenceto institute a litigation hold is gross negligence per se and adopting a case-by-case approach to sanctions for spoliation.
 16
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Defending Mass Tort Litigation and Class Actions
 In an Ideal World, Company:– is compliant with all applicable regulations/laws;
 Telling the Affirmative Company Story
 – is compliant with all applicable regulations/laws;
 – has adequate processes, procedures, personnel;
 – acted appropriately when learning of adverse events, product failures, other issues/problems;
 – acted promptly; and
 – acted consistently with science/medicine/law/facts.
 17
 Defending Mass Tort Litigation and Class Actions
 Potential Issues
 Telling the Affirmative Company Story
 Potential Issues– Use of regulatory counsel/consultants (privilege
 issues)
 – How to preserve privilege while being able to tell story?
 – What goes on a privilege log?
 ( S$ S)– Whistleblowers (recent US$104 million award by IRS)
 18
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Defending Mass Tort Litigation and Class Actions
 Addressing Damaging Documents and Deposition Testimony
 Have to assume all damaging documents will beHave to assume all damaging documents will be produced
 Prior to litigation, finish the story: respond, follow-up on damaging emails, documents
 In limine Motions– Inflammatory but irrelevant documentsInflammatory but irrelevant documents
 19
 Defending Mass Tort Litigation and Class Actions
 Addressing Damaging Documents and Deposition Testimony
 Bring Witnesses to Trial if Deposition TestimonyBring Witnesses to Trial if Deposition Testimony or Documents are Troublesome– Jury sees demeanor
 – Opportunity to explain documents/testimony
 – Make affirmative points
 Use Expert Testimonyp y
 20
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Defending Mass Tort Litigation and Class Actions
 Addressing Bias Against Corporate Defendants
 “Taking Responsibility”g p y– Pros and cons– Tends to work most effectively in cases where medical
 causation is a driver– Legal effect
 Corporate Representative at Trial Voir Dire – Is the trial decided there? Effect of Trial Counsel?
 – Local versus national– Use of plaintiffs’ counsel
 Effect of Biases in the Venue
 21
 Defending Mass Tort Litigation and Class Actions
 QUESTIONS
 22
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Heather French
 Vice President and Deputy General Counsel American Capital, Ltd.
 Heather French joined American Capital, a publicly traded private equity firm, in May
 2004 as Vice President and Associate General Counsel, and was promoted to Deputy
 General Counsel in January 2008. She is responsible for handling litigation, labor and
 employment and intellectual property matters at American Capital. Prior to joining
 American Capital, Ms. French was a Counsel in the Washington, D.C. and McLean,
 Virginia offices of Akin Gump Strauss Hauer & Feld LLP, where her practice focused on
 complex commercial and employment litigation, as well as labor and employment
 counseling on a myriad of issues.
 Ms. French received her B.A., with distinction, from the University of Wisconsin-Madison
 and her J.D. from the Georgetown University Law Center, where she served as
 an Editor of the Georgetown Journal of Legal Ethics and a member of the Georgetown
 Moot Court Team. Ms. French is a member of the District of Columbia and
 Virginia Bars.
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Judge Marina Corodemus.docx
 Judge Marina Corodemus Judge Marina Corodemus is a retired Judge who presided over the Mass Tort Court in
 New Jersey for 10 years. She is now managing partner in her own national dedicated
 Alternative Dispute Resolution Firm handling exclusively mediation, arbitration and
 special master work in State and Federal Courts. She is a neutral with CPR, AAA, a
 Past Executive and Board Member of the Sedona Conference, ALI advisory committee
 for Aggregate Litigation, and chair of the Annual Mass Tort Conference with Judge
 Marina Corodemus.
 Judge Corodemus was named the Winner of the Best Individual Mediator of 2012 by
 the National Law Journal.
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