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SPOLIATION CLAIMS - PRESERVATION AND DESTRUCTION OF EVIDENCE
 By Gino R. Forte
 Louisiana Claims Association Annual Conference - Natchez
 June 29, 2016
 A. Introduction
 Spoliation of evidence is destruction of evidence that would have been useful to the
 plaintiff’s claim. This theory arises in a wide variety of cases, including product liability, and
 premises liability. Defense attorneys, claims adjusters, and risk managers should be familiar with
 this legal theory because it arises early in the claims investigation process and ultimately
 complicates the defense leading up to a jury trial.
 B. Overview of what may constitute evidence
 “Evidence” is defined as something, including testimony, documents, and tangible
 objects that tend to prove or disprove the existence of an alleged fact; anything presented to the
 senses and offered to prove the existence or nonexistence of a fact. See Black’s Law Dictionary
 (10th edition). Evidence can include video surveillance footage, computer data, logs of any type
 of business activity (e.g. cleaning and maintenance, phone calls, insurance company activity
 logs, banking records), witness statements, industrial products, material samples, biological
 materials (such as blood and urine samples), recordings, photographs, paper files, cell phones,
 vehicle data recorders (i.e. black boxes), among other examples.
 Evidence can be used to establish the existence or non-existence of a fact. Video
 surveillance can show that an employee was walking in a particular area of the defendant’s
 business or that an employee was not in that area during a certain period of time. Logs are also
 examples of what can show the non-existence of a fact. If, for example, the plaintiff on a bad
 faith claim states that he called his insurance carriers several times during the month of July but
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the activity log shows no phone calls during the month of July, the log would be useful to the
 insurance carrier to show the non-existence of the alleged phone calls.
 C. The creation of adverse presumption
 a. What is an adverse presumption?
 Generally, a litigant’s failure to produce evidence that is available to him raises a
 presumption that the evidence would have been detrimental to his case. Aymond v.
 American Nat. Prop. and Cas. Co., 130 So.3d 10, 14 (La. App. 2 Cir. 11/20/13).
 However, this adverse presumption is not applicable when the failure to produce the
 evidence is adequately explained. Id.
 The evidentiary doctrine of adverse presumption was applied by the Louisiana
 Supreme Court as early as 1910, in which it was held that the refusal of the managers of a
 corporation to produce the corporate books to interested stockholders justified a court and
 jury to draw “the most unfavorable inference, consistent with reason and probability, as
 to the nature and effect of the evidence which the opposite party has been precluded from
 using and examining as a means for the discovery of the truth. Bancorp South Bank v.
 Kleinpeter Trace, LLC, 155 So.3d 614, 639 (La. App. 1 Cir. 10/1/14)(citing Varnado v.
 Banner Cotton Oil Co., 126 La. 590, 590-92).
 b. How would adverse presumption be used by the plaintiff at trial?
 In those cases where it was proven that a party had destroyed, altered, concealed,
 or failed to produce evidence relevant to the pending civil claim, and they could not
 reasonably explain their actions, Louisiana courts have sanctioned the party by
 instructing the jury of the adverse presumption that had the evidence in question been
 presented, it would be unfavorable to the party spoliator. Daotheuang v. El Paso
 Pg. 2 Gino R. Forte, Esq. Phone: 504-376-1351 [email protected]

Page 3
						

Production Oil & Gas Co., 940 So.2d 752 (La. App. 3 Cir. 9/27/06)(citing Rodriguez v.
 Northwestern National Life Ins. Co., 358 So.2d 1237 (La. 1978); Gordon v. State Farm
 Ins. Co., 700 So.2d 1117 (La. App. 5 Cir. 9/30/97); Salone v. Jefferson Parish Dept. of
 Water, 645 So.2d 747 (La. App. 5 Cir. 10/12/94); Randolph v. GM, 646 So.2d 1019 (La.
 App. 1 Cir. 11/10/94); McElroy v. Allstate Ins. Co., 420 So.2d 165 (La. App. 4 Cir.), writ
 denied, 422 So.2d 165 (La. 1982)). Jury instructions are written instructions that are read
 by the trial judge to the jury after both sides have presented their cases, for the jury to
 consider while they are deliberating. There are standard jury instructions about fairness
 and objectivity and the specific rules of law applicable to the case, such the burden of
 proof that the plaintiff must meet in a slip-and-fall case.
 An example of a jury instruction that might be given in the event of spoliation of
 evidence would be as follows: “You are instructed that there is a presumption that
 evidence willfully suppressed would be, if produced, adverse to the party suppressing it.
 This presumption may be rebutted by other competent evidence, but if uncontradicted,
 the presumption is satisfactory proof of the matter in question.” See Am. Jur. Pl. & Pr.
 Forms Evidence Sec. 139 (May 2016).
 D. Tort damages for spoliation of evidence
 a. Negligent destruction of evidence
 The Louisiana Supreme Court in 2015 has declared that there is no tort action for
 the negligent spoliation of evidence. See Reynolds v. Bordelon, 172 So.3d 589 (La.
 6/30/15). The Plaintiff, Reynolds, claimed injuries in a car accident and filed suit against
 the at-fault driver, Bordelon. Also, Reynolds claimed that Nissan was liable under the
 Louisiana Products Liability Act because the airbags did not deploy. The plaintiff also
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sued his own insurer, Automobile Club Inter-Insurance Exchange and the custodian of
 the car after the accident, Insurance Auto Auctions Corporation (IAA), for failure to
 preserve plaintiff’s car for inspection purposes to determine whether any defects existed,
 despite being put on notice of the need for preservation.
 Reynolds claimed in his suit that the defendants were negligent for failure to
 preserve the evidence, his Infiniti G35 manufactured by Nissan. Further, Reynolds
 argued that the defendants interfered with his civil claim against Nissan. The question for
 the Louisiana Supreme Court was whether the plaintiff could obtain relief from third
 parties’ acts of negligently destroying evidence. Louisiana circuit courts of appeal have
 recognized a tort where there was an agreement, contract, special relationship or
 undertaking between the parties; however, the Louisiana Supreme Court declined to
 recognize the existence of the tort. The Court found that such a tort would penalize a
 party who was not aware of its potential wrongdoing in the first place, particularly a third
 party who has no motive to destroy evidence. Also, damages would be highly
 speculative. If the Court were to recognize a theory of negligent spoliation, it would
 “place a burden on society as a whole.” For example, it would force the insurance
 industry to retain totaled vehicles, adding extra costs and increasing premiums to the
 public.
 Although the Court was clear that there is no tort action for negligent spoliation of
 evidence, it was also noted that alternative remedies are available. There are discovery
 sanctions and criminal sanctions available for first-party spoliation. Louisiana also
 recognizes the adverse presumption against litigants who had access to evidence and did
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not make it available or destroyed it. In the case of Reynolds, the plaintiff could have
 simply retained control over his vehicle rather than releasing it to his insurer.
 b. Intentional destruction of evidence
 An act is “intentional” when it is foreseen and desired by the doer, and this
 foresight and desire resulted in the act through the operation of the will. See Black’s Law
 Dicitionary (10th ed. 2014). The theory of spoliation of evidence refers to an intentional
 destruction of evidence for purpose of depriving the opposing party of its use. Clavier v.
 Our Lady of the Lake Hosp. Inc., 112 So.3d 881, 885 (La. App. 1 Cir. 12/28/12). A
 plaintiff asserting a claim for spoliation of evidence must allege that the defendant
 intentionally destroyed evidence. Id. Allegations of negligent conduct are insufficient. Id
 (citing Barthel v. State, Dept. of Transp. and Dev., 917 So. 2d 15, 20 (La. App. 1 Cir.
 6/1/05)). Historically, when a litigant fails to produce evidence within his reach, the
 courts have applied a presumption that the evidence would have been detrimental to his
 case. Clavier at p. 885.
 In Clavier, the medical malpractice plaintiffs claimed that a toxicology screen had
 not been conducted in conjunction with the autopsy of their deceased family member.
 Clavier at 886. The autopsy performed was limited in scope. Id. The court found that
 there was no allegation that litigation was pending or imminent. Id. There was no
 evidence that death was due to an overdose of medication or an adverse reaction. Id.
 Therefore, the plaintiff did not show that the existence of any evidence was actually
 destroyed by the defendants. Id. The Claviers failed to assert that there was any
 intentional conduct on the part of the doctor who performed the autopsy. Id. Therefore,
 the theory of spoliation did not apply.
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E. Discovery Sanctions
 Once litigation has begun, the opposing side will conduct discovery, including requests
 for production, requests to inspect property, and take depositions of defendant’s fact witnesses
 and corporate representative. A failure or refusal to respond may lead to a motion to compel.
 Under La. C.C.P. Art. 1469(A)(4), a party may seek a court order compelling a response
 to discovery, and if the order is granted, the moving party may recover the reasonable costs and
 attorney fees incurred in obtaining the order. If a party does not obey the order, then under La.
 C.C.P. Art. 1471(A), the court may impose more severe sanctions, including orders striking
 pleadings, dismissing the action, and rendering judgment by default against the disobedient
 party.
 F. Defenses to assertions of spoliation of evidence
 a. Litigation not foreseen or foreseeable
 Where suit has not been filed and there is no evidence that a party knew suit
 would be filed when he discarded evidence, the theory of spoliation of evidence does not
 apply. Smith v. Jitney Jungle of America, 802 So.2d 988 (La. App. 2 Cir. 12/5/01), writ
 denied, 811 So.2d 913 (La. 3/15/02). In that worker compensation case, the records of a
 utilization review were destroyed, but there was no evidence that they were destroyed
 during the litigation in an attempt to deprive the plaintiff of any information. Id at 994-
 995. The records were only destroyed pursuant to a record retention policy of the insurer.
 Id at 995.
 b. Adequate explanation for failure to produce the evidence
 Whether under an intentional or negligence theory of spoliation, the presumption
 does not apply if the failure to produce the evidence is adequately explained. Wilhite v.
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Thompson, 962 So.2d 493, 498 (La. App. 2 Cir. 8/15/07)(citing Holloway v. Midland
 Risk Ins. Co., 832 So.2d 1004 (La. App. 2 Cir. 10/30/02)). In the Wilhite case, the
 plaintiffs alleged medical malpractice, following the death of their mother. Id. The
 plaintiffs requested that the jury be given a jury instruction on the spoliation of evidence.
 Specifically, the plaintiff wanted the jury to be instructed that they could draw an adverse
 presumption from the defendant’s loss of the patient’s chart. Instead, the trial court
 instructed the jury: “Where a party failed to produce evidence available to him and gives
 no reasonable explanation, the presumption is that the evidence would have been
 unfavorable to his cause.” Ultimately, the jury found in favor of the defendant physician.
 The doctor explained that he instructed his staff to preserve the chart as soon as he
 received notice of the claim. However, the office had thousands of patient files. Id at 498.
 The jury evidently believed that the doctor had a reasonable explanation. Id at 499.
 Further, the jury is not required to abide by the adverse presumption to the exclusion of
 other evidence. Id.
 c. Would the evidence have changed the outcome of the case?
 Ultimately, the “evidence” which is the subject of the alleged spoliation must
 have some relevance to the outcome of the case. In the Clavier case, for example, there
 were other explanations for the death of the decedent. There was no evidence of an
 overdose or adverse reaction to medication that would have made a toxicology screen
 important to the outcome.
 G. Illustrative examples from published cases
 a. Product Liability
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In a subrogation case filed by Allstate against Ford Motor Company, the issue
 was an alleged defect in the Ford truck which caused it to catch fire. See Allstate Ins. Co.
 v. Ford Motor Co., 772 So.2d 339 (La. App. 3 Cir. 11/2/00). In that case, Allstate had an
 expert examine the truck and he found that the fire originated in the steering column and
 was due to a defect in the ignition switch wiring in October 1995. Id at 341. Allstate filed
 suit on October 4, 1996. Id. In December 1995, Ford’s general counsel had requested that
 the vehicle and its component parts be preserved and maintained for trial. Id. Allstate’s
 expert removed the steering column from the truck to aid in his investigation. Id. The
 truck was then sold for parts in March 1996.
 Ford filed a motion seeking sanctions against Allstate for allegedly spoliating
 evidence that was material to its defense against the manufacturing defect claim. Id.
 However, the court found that the part of the truck that Allstate claimed to contain the
 defect, the steering column, had not been destroyed, concealed or spoliated by Allstate. Id
 at 343. Although Ford would have preferred to have inspected the truck as a whole, there
 was nothing in the record which indicated that it was Allstate’s intent to discard the truck
 in order to gain an unfair advantage over Ford. Id.
 b. Premises Liability
 In the case of Frank’s Super Value Foods, the plaintiff claimed that the defendant
 grocery store was negligent after she slipped and fell. See Robertson v. Frank’s Super
 Value Foods, Inc., 7 So.3d 669 (La. App. 5 Cir. 1/13/09). The store employee had
 preserved a portion of the video which showed the plaintiff’s fall, but destroyed the part
 of the video which showed the floor just before her fall. The grocery store argued that the
 plaintiff could not prove her claim under La. R.S. 9:2800.6, the stringent standard of
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liability applicable to merchants. The plaintiff claimed that Franks’ Super Value
 destroyed the part of the video that would have been favorable to her case while
 preserving that part which was favorable to the defendant.
 The court denied the defendant’s motion for summary judgment to have the
 spoliation claim dismissed. In making this conclusion, the Fifth Circuit found that
 Frank’s was a party of some sophistication and access to lawyers and their insurer. For
 reasons not known to the court, Frank’s chose to videotape its premise and those videos
 were preserved for 14 days after which they were taped over. By selectively preserving a
 part of the video, it raised concerns regarding Frank’s procedures and motives.
 H. Preservation of Evidence
 The issue of spoliation is less likely to arise if the risk manager and/or adjuster take
 initiative early in the claims process to preserve documents, data and electronic information.
 People who work in operations, maintenance, or other areas of your insured/client may not be
 aware of the importance of the evidence. Lower-level employees could accidentally, or as a
 matter of routine, destroy what would otherwise be critical evidence in a future legal case.
 a. Electronic Data
 Since most business documents and communications are now stored electronically, rather
 than through paper means, their preservation and destruction create unique issues that involve
 information technology professionals. Since data storage is relatively cheap, there is a common
 assumption that electronically stored information is preserved, rather than destroyed. The
 following form can be used to instruct responsible employees with the company to preserve
 electronic data and further demonstrates the breadth of electronic data which is commonly
 sought in discovery and which should be preserved if there is reasonable chance of litigation:
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MEMORANDUM
 To: [Name of head of IT department]CC: [name]From: Director of Legal Affairs and General CounselDate: [date]Subject: LITIGATION HOLD — Litigation filed by [name of plaintiff(s)] — Immediate Suspension of Internal Document Destruction Policy
 Privileged and Confidential Attorney-Client Communication
 ATTENTION: PLEASE IMMEDIATELY SUSPEND THE DESTRUCTION OF ANY AND ALL ACCESSIBLE ELECTRONIC AND/OR PAPER DOCUMENTS, DATA, AND INFORMATION RELEVANT TO [NAME OF COMPANY]’S RELATIONSHIP AND/OR DEALINGS WITH [NAME OF PLAINTIFF(S)] AND ANY AFFILIATED ENTITIES AS DESCRIBED BELOW. [NAME OF COMPANY] MUST PRESERVE ALL RELEVANT ACCESSIBLE ELECTRONIC AND/OR PAPER DOCUMENTS, DATA, AND INFORMATION UNTIL COUNSEL PROVIDES FURTHER NOTICE.
 [Name of company] has become involved in litigation relevant to [name of company]’s prior relationship and/or dealings with [name of plaintiff(s)] and any affiliated entities, including [name(s) of plaintiff affiliate(s)] (the “Litigation”). The Litigation will involve the discovery of documents, data, and information. Accordingly, we have a legal duty to locate and preserve all evidence relevant to the Litigation. This duty includes any and all electronic documents, data, and information generated by and/or stored on [name of company]’s computers and other storage media, regardless of the availability of paper copies. Accordingly, we must immediately suspend any and all automatic or routine document destruction policies. The failure to satisfy this legal duty could result in the imposition of sanctions for spoliation of potential evidence.
 Electronic documents and the storage media on which they reside contain relevant, discoverable information beyond that which may be found in printed documents. Therefore, to avoid destruction, we must preserve and provide the data requested on the original media. Initially, we must preserve all accessible electronic documents, data, and information, including but not limited to the following:
  
 All digital or analog electronic files, stored in machine-readable format on magnetic, optical, or other storage media, including the hard drives or floppy disks used by [name of company] computers and their backup media (e.g., other hard drives, accessible backup tapes, floppies, Jaz cartridges, CD-ROMs) or otherwise, whether such files have been reduced to paper printouts or not. More specifically, [name of company] must preserve all e-mails, both sent and received, whether internally or externally; all word-processed files, including drafts and revisions; all spreadsheets, including drafts and revisions; all databases; all CAD (computer-aided design) files, including drafts and revisions; all presentation data or slide shows produced by presentation software (such as Microsoft PowerPoint); all graphs, charts and other data produced by project management software (such as Microsoft Project); all data generated by calendaring, task management, and personal information management (PIM) software (such as Microsoft Outlook or Lotus Notes); all data created with the use of personal data assistants (PDAs), such as a BlackBerry, PalmPilot, or other Windows CE-based or Pocket PC-based devices; all data created with the use of document management software; all data created with the use of paper and electronic mail logging and routing software; all Internet and Web-browser-generated history files, caches and “cookies” files generated at the workstation of each relevant employee and/or agent and on any and all accessible backup storage media; and any and all other files generated by users through the use of computers and/or telecommunications, including but not limited to voice mail. Further, [name of company] must preserve any log or logs of network use by relevant employees or otherwise, whether kept in paper or electronic form, all copies of accessible backup tapes and the software necessary to reconstruct the electronic data on those tapes.
 Counsel anticipates limiting the scope of this litigation hold as soon as more information becomes
 Pg. 10 Gino R. Forte, Esq. Phone: 504-376-1351 [email protected]

Page 11
						

available. However, until further notice, please retain all data, documents, and information in both electronic and paper form. If you have any questions with regard to this memorandum or your affirmative duties, please feel free to contact me.
 Thank you for your immediate attention to this matter.
 Gutterman, Business Transaction Solutions, Sec. 224:53, Pub. Thomson Reuters, (May 2016). If
 the company uses a propriety system or specialized system for maintaining data, the databases
 for associated with those systems should also be preserved.
 In a case where a parish police department filed a rule to show cause to obtain electronic
 records of a private company called Tele-Coin, the company refused to produce the records.
 Natchitoches Parish Law Enforcement Dist v. Decimal, Inc., 124 So.3d 549 (La. App. 3 Cir.
 10/9/13). The company first refused for technical reasons, then it argued that it had no legal duty
 to produce the documents, and finally it asserted that it had turned over everything it had. Id at
 553. Because the company was not honest in the beginning, in admitting that the records did not
 exist, the company caused unnecessary litigation expenses to be incurred and the court therefore
 awarded attorney fees to the police department. Id.
 b. Social Media Information
 Social media refers to online services such as Facebook and Twitter. Social media has
 become an increasingly important tool in the defense of cases involving personal injury and
 harassment. For example, a personal injury claimant might post a photograph or comment that
 he/she was recently skiing, riding motorcycles, etc. when he/she is supposedly in great pain as
 the result of an accident. A preservation letter can be sent out to the opposing party, using clear
 and simple language, that the contents of their Facebook posts should be preserved as potential
 evidence and that deletion of any posts, photographs, or similar content could result in sanctions
 imposed by the court. By the same token, a defendant/insured should also preserve social media.
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If the person being investigated has his/her Facebook profile viewable to the public, then
 you can simply print out the posts. However, that leaves you with only a printout and would not
 contain the metadata behind the Facebook posts, making it difficult to authenticate. Once formal
 discovery has begun, discovery requests can be sent to have the Facebook user download his/her
 data. The U.S. District Court for the Eastern District of Louisiana ruled in one case that the
 plaintiff was obligated to download the contents of his Facebook page, following a motion to
 compel by the defendant. See In re White Tail Oilfield Services, LLC, 2012 WL 4857777 (E.D.
 La. 10/11/12). Counsel for plaintiffs will commonly argue that it is private information and not
 subject to discovery. However, the contents of one’s Facebook page are designed to be viewed
 by friend, family, or the public in general. The “privacy” argument does not carry much weight.
 c. Federal Rules on Preservation of Evidence
 Generally, the duty to preserve arises when a party “has notice that the evidence is
 relevant to litigation or…should have known that the evidence may be relevant in future
 litigation.” Rimkus Consulting Group, Inc. v. Cammarata, 688 F.Supp.2d 598, 612 (S.D. Tx.
 2/19/10). The federal courts may impose sanctions on a party for failing to comply with
 discovery requests in a civil case. See Fed. R. Civ. Pro. Rule 37. As part of Rule 37, the duty
 preserve electronically stored information is set forth as follows:
 (e) Failure to Preserve Electronically Stored Information. If electronically stored information that should have been preserved in the anticipation or conduct of litigation is lost because a party failed to take reasonable steps to preserve it, and it cannot be restored or replaced through additional discovery, the court:(1) Upon finding prejudice to another party form loss of the information, may order
 measures no greater than necessary to cure the prejudice; or(2) Only upon finding that the party acted with intent to deprive another party of the
 information’s use in the litigation may:A. Presume that the lost information was unfavorable to the party;B. Instruct the jury that it may or must presume the information was unfavorable
 to the party; orC. Dismiss the action or enter a default judgment
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Fed. R. Civ. Pro. Rule 37(e)[emphasis added]. Based upon this federal rule, a party who knows
 about a lawsuit and fails to take reasonable steps to preserve it may be subject of sanctions or the
 adverse presumption. Again, it is incumbent upon the party to inform employees and IT vendors
 of the importance of preserving data in light of pending litigation.
 CONCLUSION
 Because employees, vendors, and others may not know about pending litigation or an
 active claim, it is important for the risk manager, adjuster, and/or defense attorney to proactively
 preserve documents, records, electronic data, and physical items of evidence. The Louisiana
 Supreme Court has held that damages cannot be awarded solely based upon negligent spoliation
 of evidence. However, the spoliation of evidence argument can still be used by a party to the
 litigation, including discovery sanctions and an adverse presumption at trial.
 For any questions, concerns or feedback, please do not hesitate to contact me.
 Gino R. ForteAttorney
 Gaudry, Ranson, Higgins & Gremillion, LLC401 Whitney Ave, Suite 500
 Gretna, Louisiana 70053Direct Phone: (504) 376-1351
 Email: [email protected]
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