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MESSAGE
 FROM
 THE PRESIDENT OF THE UNITED STATES
 TRANSMITTING
 THE CONVENTION BETWEEN THE GOVERNMENT OF THE UNITED STATES OF AMERICA AND THE GOVERNMENT OF THE KINGDOM OF THAILAND FOR THEAVOIDANCE OF DOUBLE TAXATION AND THE PREVENTION OF FISCAL EVASIONWITH RESPECT TO TAXES ON INCOME, SIGNED AT BANGKOK, NOVEMBER 26, 1996
 LETTER OF SUBMITTAL
 DEPARTMENT OF STATE,Washington, January 10, 1997.
 The PRESIDENT,The White House.
 THE PRESIDENT: I have the honor to submit to you, with a view to its transmission to the Senatefor advice and consent to ratification, the Convention Between the Government of the United States ofAmerica and the Government of the Kingdom of Thailand for the Avoidance of Double Taxation andthe Prevention of Fiscal Evasion with Respect to Taxes on Income, signed at Bangkok on November26, 1996 ("the Convention"). Also provided for the information of the Senate is a related exchange ofnotes.
 This Convention will be the first Convention between the United States of America and theKingdom of Thailand for the avoidance of double taxation with respect to taxes on income. ThisConvention follows the pattern of the U.S. model treaty with deviations found in many recent U.S.conventions with other developing countries. It provides for maximum rates of tax to be applied tovarious types of income, protection from double taxation of income, exchange of information to preventfiscal evasion, and standard rules to limit the benefits of the Convention to persons that are not engagedin treaty shopping. Like other U.S. tax conventions, this Convention provides rules specifying whenincome that arises in one of the contracting countries (the "source country") and is attributable toresidents of the other contracting country (the "country of residence") may be taxed by the sourcecountry.
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The Convention establishes maximum rates of tax that may be imposed by the source country onspecified categories of income, including dividends, interest, and royalties, to residents of the othercountry. While the withholding rates on dividend and royalty income are generally higher than those inthe U.S. model treaty and in many recent conventions with OECD countries, they are generally lowerthan those in many recent Thai treaties. Pursuant to Article 10, dividends from direct investments aresubject to tax by the source country at a rate of ten percent. The threshold criterion for direct investmentis ten percent, consistent with other modern U.S. treaties in order to facilitate direct investment. Otherdividends are generally taxable at 15 percent.
 In general, under Article 11, interest derived and beneficially owned by a resident of eitherContracting State may be taxed in both States. However, if the beneficial owner of the interest is not aresident of the source country, the tax levied by the source country is limited to 15 percent in mostcases. Interest paid by any financial institution and interest earned on trade credits are subject to a ten-percent tax by the source country. In addition, interest earned on government debt, includinggovernment-guaranteed debt, is exempt from tax by the source country.
 Under Article 12, royalties derived and beneficially owned by a resident of a Contracting State aresubject to a five-percent tax by the source country if they are copyright royalties (including software), aneight-percent tax if they arise from the right to use equipment, and a 15-percent tax if they pertain topatents and trademarks.
 These rates of taxation on royalty and interest income do not apply, however, if the beneficial ownerof the income is not a resident of, but carries on business in the source country and the income isattributable to a permanent establishment in the source country. In that situation, the income is to beconsidered either business profit or income from independent personal services.
 Like other U.S. tax treaties and agreements, this Convention provides the standard anti-abuse rulesfor certain classes of investment income at Articles 11 and 12.
 The taxation of capital gains, described in Article 13 of the Convention, does not follow the generalpattern of recent U.S. tax treaties. Under the proposed Convention, as in a few other U.S. tax treaties,gains may be taxed by both Contracting States under the provisions of their domestic laws.Notwithstanding that provision, however, gains from the alienation of ships, aircraft, or containers usedor operated by an enterprise of a Contracting State in international traffic or movable propertypertaining to the use or operation of such ships, aircraft, or containers are taxable only in the ContractingState in which the enterprise is located.
 Article 7 of the proposed Convention generally follows the standard rules for taxation by onecountry of the business profits of a resident of the other. The non-residence country's right to tax suchprofits is generally limited to cases in which the profits are attributable to a permanent establishmentlocated in that country. The proposed Convention, however, grants rights to tax business profits thatgenerally are somewhat broader than those found in the U.S. and OECD model treaties.
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As do all recent U.S. treaties, Article 14 of this Convention preserves the right of the United Statesto impose its branch profits tax in addition to the basic corporate tax on a branch's business. Theproposed Convention, at Article 7, also accommodates a provision of the 1986 Tax Reform Act thatattributes to a permanent establishment income that is earned during the life of the permanentestablishment but is deferred and not received until after the permanent establishment no longer exists.
 Consistent with U.S. treaty policy, Article 8 of the new Convention permits only the country ofresidence to tax profits from international carriage by airplanes. This reciprocal exemption also extendsto income from the rental of aircraft if the rental income is incidental to income from the operation of theaircraft in international traffic. However, income from the international operation of ships (includingrentals that are incidental to such operations) is taxed at one-half the tax rate otherwise applicable.Income from the use or rental of containers that is incidental to the operation of ships or aircraft ininternational traffic is treated the same as the income from the operation of the ships or aircraft (i.e., it isexempt if it is incidental to aircraft operations and taxed at half of the rate otherwise applicable ifincidental to the operations of ships). This deviation from the preferred U.S. position regarding thetaxation of shipping profits, which is suggested as an option in the U.N. model treaty, was necessary toaccommodate Thailand's long-standing policy on this issue. The United States and Thailand have agreedto exchange notes under which, if Thailand grants any other country more-favorable treatment onincome from the operation of ships in international traffic, negotiations will be reopened to extend suchfavorable treatment to the United States. Other income from the rental of ships or aircraft and from theuse or rental of containers is treated as business profits.
 The taxation of income from the performance of personal services under Article 15 of the proposedConvention is similar to that under some U.S. treaties with developing countries but grants a taxing rightto the source country with respect to such income that is broader than that in either the U.S. or OECDmodel treaties.
 Article 18 of the proposed Convention contains significant anti-treaty-shopping rules making theConvention's benefits unavailable to persons engaged in treaty shopping.
 The proposed Convention also contains the standard rules necessary for administering theConvention, including rules for the resolution of disputes under the Convention (Article 27). Theinformation-exchange provisions of the proposed Convention (Article 28) make clear that Thailand isobligated to provide U.S. tax officials such information as is necessary to carry out the provisions of theConvention. Under this provision, Thailand will provide tax information in a manner consistent with U.S.policy, including bank information, to the United States whenever there is a "Thai tax interest" in thecase. While Thailand may not provide information under this Convention where there is no "Thai taxinterest," U.S. tax authorities will be given access to information in criminal cases, including tax fraud,regardless of whether there is a "Thai tax interest," under the provisions of the existing Mutual LegalAssistance Treaty between the United States of America and the Kingdom of Thailand. Thus, theUnited States will be able to obtain information in criminal, but not civil, cases where there is no "Thaitax interest."
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The proposed Convention contains an unusual termination provision designed to deal with the "taxinterest" problem. The proposed Convention provides that Thailand generally is required to treat a U.S.tax interest as a "'Thai tax interest" in all cases, including both civil and criminal tax proceedings.However, this general provision will not be in effect until the United States receives from Thailand adiplomatic note indicating that Thailand is both prepared and able to implement this provision, which willnot be possible until Thai law is changed. If the United States has not received such a diplomatic note byJune 30 of the fifth year following entry into force of the Convention, the entire Convention will terminateon January 1 of the sixth year following its entry into force (Article 31, Paragraph 2).
 The Convention would permit the General Accounting Office and the tax-writing committees ofCongress to obtain access to certain tax information exchanged under the Convention for use in theiroversight of the administration of U.S. tax laws and treaties (Article 28).
 This Convention is subject to ratification. In accordance with Article 30, it will enter into force uponthe exchange of instruments of ratification with respect to taxes withheld by the source country and willhave effect for payments made or credited on or after the first day of the sixth month following entry intoforce; with respect to other taxes, it will take effect for taxable years beginning on or after the first dayof January following the date on which the Convention enters into force.
 If the proposed Convention does not terminate on January 1 of the sixth year following its entry intoforce, it will remain in force indefinitely. After five years from the date the proposed Convention entersinto force, either State may terminate the Convention pursuant to Article 31 by giving at least six monthsof prior notice through diplomatic channels.
 Diplomatic notes exchanged between the parties accompany the Convention and provideclarification with respect to the application of the Convention in specified cases.
 A technical memorandum explaining in detail the provisions of the Convention will be prepared bythe Department of the Treasury and will be submitted separately to the Senate Committee on ForeignRelations.
 The Department of the Treasury and the Department of State cooperated in the negotiation of theConvention. It has the full approval of both Departments.
 Respectfully submitted,WARREN CHRISTOPHER.
 Enclosures as stated.
 LETTER OF TRANSMITTAL
 THE WHITE HOUSE, January 28, 1997.
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To the Senate of the United States:
 I transmit herewith for Senate advice and consent to ratification the Convention Between theGovernment of the United States of America and the Government of the Kingdom of Thailand for theAvoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income,signed at Bangkok, November 26, 1996. An enclosed exchange of notes, transmitted for theinformation of the Senate, provides clarification with respect to the application of the Convention inspecified cases. Also transmitted is the report of the Department of State concerning the Convention.
 This Convention, which is similar to other tax treaties between the United States and developingnations, provides maximum rates of tax to be applied to various types of income and protection fromdouble taxation of income. The Convention also provides for the exchange of information to preventfiscal evasion and sets forth standard rules to limit the benefits of the Convention to persons that are notengaged in treaty shopping.
 I recommend that the Senate give early and favorable consideration to this Convention and give itsadvice and consent to ratification.
 WILLIAM J. CLINTON.
 CONVENTION BETWEEN THE GOVERNMENT OF THE UNITED STATESOF AMERICA AND THE GOVERNMENT OF THE KINGDOM OF THAILAND
 FOR THE AVOIDANCE OF DOUBLE TAXATION AND THE PREVENTION OF FISCALEVASION WITH RESPECT TO TAXES ON INCOME
 The Government of the United States of America and the Government of the Kingdom of Thailand,desiring to conclude a Convention for the avoidance of double taxation and the prevention of fiscalevasion with respect to taxes on income, have agreed as follows:
 ARTICLE 1Personal Scope
 1. This Convention shall apply to persons who are residents of one or both of the ContractingStates, except as otherwise provided in the Convention.
 2. Notwithstanding any provision of the Convention except paragraph 3 of this Article, aContracting State may tax its residents (as determined under Article 4 (Residence)), and by reason ofcitizenship may tax its citizens, as if the Convention had not come into effect. For this purpose, the term"citizen" shall include a former citizen whose loss of citizenship had as one of its principal purposes theavoidance of tax (as defined under the laws of the Contracting States), but only for a period of 10 yearsfollowing such loss. In the case of the United States, the term "resident" shall include a former long-term
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lawful resident (whether or not so treated under Article 4) whose loss of residence status had as one ofits principal purposes the avoidance of tax (as defined under the laws of the United States), but only fora period of 10 years following such loss.
 3. The provisions of paragraph 2 shall not affect:a) the benefits conferred by a Contracting State under paragraph 2 of Article 9
 (Associated Enterprises), under paragraphs 2 and 5 of Article 20 (Pensions and Social SecurityPayments) and under Articles 25 (Relief from Double Taxation), 26 (Non-Discrimination), and27 (Mutual Agreement Procedure); and
 b) the benefits conferred by a Contracting State under Articles 21 (GovernmentService), 22 (Students and Trainees), 23 (Teachers) and 29 (Diplomatic Agents and ConsularOfficers), upon individuals who are neither citizens of, nor have immigrant status in, that State.
 4. The Convention shall not restrict in any manner any exclusion, exemption, deduction, credit, orother allowance now or hereafter accorded:
 a) by the laws of either Contracting State; orb) by any other agreement between the Contracting States.
 5. Notwithstanding the provisions of subparagraph 4 (b):a) Notwithstanding any other agreement to which the Contracting States may be parties,
 a dispute concerning whether a measure is within the scope of this Convention shall beconsidered only by the competent authorities of the Contracting States, as defined insubparagraph 1(e) of Article 3 (General Definitions) of this Convention, and the proceduresunder this Convention exclusively shall apply to the dispute.
 b) Unless the competent authorities determine that a taxation measure is not within thescope of this Convention, the non-discrimination obligations of this Convention exclusively shallapply with respect to that measure, except for such national treatment or most-favored-nationobligations as may apply to trade in goods under the General Agreement on Tariffs and Trade.No national treatment or most-favored-nation obligation under any other agreement shall applywith respect to that measure.
 c) For the purpose of this paragraph, a “measure” is a law, regulation, rule, procedure,decision, administrative action, or any other form of measure.
 ARTICLE 2Taxes Covered
 1. The existing taxes to which this Convention shall apply are:a) in the United States: the Federal income taxes imposed by the Internal Revenue
 Code, but excluding the social security taxes, (hereinafter referred to as "United States tax");b) in Thailand: the income tax and the petroleum income tax (hereinafter referred to as
 “Thai tax”).
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2. The Convention shall apply also to any identical or substantially similar taxes which are imposedafter the date of signature of the Convention in addition to, or in place of, the existing taxes. Thecompetent authorities of the Contracting States shall notify each other of any significant changes whichhave been made in their respective taxation laws and of any official published material concerning theapplication of the Convention, including explanations, regulations, rulings, or judicial decisions.
 ARTICLE 3General Definitions
 1. For the purposes of this Convention, unless the context otherwise requires:a) the term "person" includes an individual, an estate, a trust, a partnership, a company,
 and any other body of persons;b) the term "company" means any body corporate or any entity which is treated as a
 body corporate for tax purposes;c) the terms "enterprise of a Contracting State" and "enterprise of the other Contracting
 State" mean respectively an enterprise carried on by a resident of a Contracting State and anenterprise carried on by a resident of the other Contracting State;
 d) the term "international traffic" means any transport by a ship or aircraft except whensuch transport is solely between places in the other Contracting State;
 e) the term "competent authority" means:i) in the case of the United States: the Secretary of the Treasury or his delegate;
 andii) in the case of Thailand: the Minister of Finance or his authorized
 representative;f) the term "United States" means the United States of America and, where used in a
 geographic sense, includes any area outside the territorial sea of the United States which, inaccordance with international law and the laws of the United States, has been or may hereafterbe designated as an area within which the United States may exercise rights with respect to theexploration and exploitation of the natural resources of the seabed or its subsoil; the term"United States" does not include Puerto Rico, the Virgin Islands, Guam, or any other UnitedStates possession or territory;
 g) the term "Thailand" means the Kingdom of Thailand and any area adjacent to theterritorial waters of the Kingdom of Thailand which by Thai legislation, and in accordance withinternational law, has been or may hereafter be designated as an area within which the rights ofthe Kingdom of Thailand with respect to the seabed and subsoil and their natural resources maybe exercised;
 h) the terms "a Contracting State" and "the other Contracting State" mean the UnitedStates or Thailand, as the context requires;
 i) the term "tax" means United States tax or Thai tax, as the context requires;j) the term "nationals" means:
 i) all individuals possessing the nationality or citizenship of a Contracting State;and
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ii) all legal persons, partnerships, associations and any other entities derivingtheir status as such from the laws in force in a Contracting State.
 2. As regards the application of the Convention by a Contracting State any term not defined thereinshall, unless the context otherwise requires, or the competent authorities agree to a common meaning,have the meaning which it has under the laws of that State concerning the taxes to which the Conventionapplies.
 ARTICLE 4Residence
 1. For the purposes of this Convention, the term "resident of a Contracting State" means any personwho, under the laws of that State, is liable to tax therein by reason of his domicile, residence, citizenship,place of management, place of incorporation, or any other criterion of a similar nature. The term alsoincludes that State and any political subdivision or local authority thereof. The term, however, does notinclude any person who is liable to tax in that State in respect only of income from sources in that State.For purposes of this paragraph, an individual who is not a resident of Thailand under this paragraph, andwho is a United States citizen or an alien admitted to the United States for permanent residence (a"green card" holder) is a resident of the United States only if the individual has a substantial presence,permanent home or habitual abode in the United States. If such individual is a resident of Thailand underthis paragraph, he shall be considered a resident of both Contracting States and his residence forpurposes of the Convention shall be determined under paragraph 2.
 2. Where by reason of the provisions of paragraph 1, an individual is a resident of both ContractingStates, then his status shall be determined as follows:
 a) he shall be deemed to be a resident of the State in which he has a permanent homeavailable to him; if he has a permanent home available to him in both States, he shall be deemedto be a resident of the State with which his personal and economic relations are closer (center ofvital interests);
 b) if the State in which he has his center of vital interests cannot be determined, or if hedoes not have a permanent home available to him in either State, he shall be deemed to be aresident of the State in which he has an habitual abode;
 c) if he has an habitual abode in both States or in neither of them, he shall be deemed tobe a resident of the State of which he is a national;
 d) if he is a national of both States or of neither of them, the competent authorities of theContracting States shall settle the question by mutual agreement.
 3. Where by reason of the provisions of paragraph 1, a person other than an individual is a residentof both Contracting States, the competent authorities of the Contracting States shall settle the questionby mutual agreement and determine the mode of application of the Convention to such person.
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ARTICLE 5Permanent Establishment
 1. For the purposes of this Convention, the term "permanent establishment" means a fixed place ofbusiness through which the business of an enterprise is wholly or partly carried on.
 2. The term "permanent establishment" includes especially:a) a place of management;b) a branch;c) an office;d) a factory;e) a workshop;f) a warehouse, in relation to a person performing storage facilities for others; andg) a mine, an oil or gas well, a quarry, or any other place of extraction of natural
 resources.
 3. The term "permanent establishment" likewise encompasses:a) a building site, a construction, assembly or installation project or supervisory activities
 in connection therewith or an installation or drilling rig or ship used for the exploration orexploitation of natural resources, but only where such site, project or activities continue for aperiod or periods aggregating more than 120 days within any 12-month period; and
 b) the furnishing of services, including consultancy services, by an enterprise throughemployees or other personnel engaged by the enterprise for such purpose, but only if
 (i) activities of that nature continue (for the same or a connected project) withinthat State for a period or periods aggregating more than 90 days within any 12-monthperiod, provided that a permanent establishment shall not exist in any taxable year inwhich such services are rendered in that State for a period or periods aggregating lessthan 30 days in that taxable year; or
 (ii) the services are performed within that State for a related enterprise withinthe meaning of paragraph 1 of Article 9 (Associated Enterprises).
 4. Notwithstanding the preceding provisions of this Article, the term “permanent establishment” shallbe deemed not to include:
 a) the use of facilities solely for the purpose of storage or display of goods ormerchandise belonging to the enterprise;
 b) the maintenance of a stock of goods or merchandise belonging to the enterprisesolely for the purpose of storage or display;
 c) the maintenance of a stock of goods or merchandise belonging to the enterprisesolely for the purpose of processing by another enterprise;
 d) the maintenance of a fixed place of business solely for the purpose of purchasinggoods or merchandise, or of collecting information, for the enterprise;
 e) the maintenance of a fixed place of business solely for the purpose of carrying on, forthe enterprise, any other activity of a preparatory or auxiliary character;
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f) the maintenance of a fixed place of business solely for any combination of theactivities mentioned in subparagraphs (a) to (e), provided that the overall activity of the fixedplace of business resulting from this combination is of a preparatory or auxiliary character.
 5. Notwithstanding the preceding provisions of this Article, the term “permanent establishment” shallbe deemed not to include the use of facilities or the maintenance of a stock of good or merchandisebelonging to the enterprise for the purpose of occasional delivery of such goods or merchandise.
 6. Even if an enterprise does not have a permanent establishment in a Contracting State under thepreceding paragraphs of this Article, nevertheless, it shall be deemed to have a permanent establishmentin a Contracting State if it engages in business in that State through an agent who:
 a) has an authority to conclude contracts in the name of that enterprise and regularlyexercises that authority in that State unless the activities of that person are limited to thosementioned in paragraphs 4 and 5 which, if exercised through a fixed place of business, wouldnot make the fixed place of business a permanent establishment under the provisions of thatparagraph;
 b) regularly secures orders in that State for that enterprise; orc) maintains in that State a stock of goods or merchandise belonging to that enterprise
 from which he regularly makes deliveries on behalf of the enterprise.
 7. An enterprise shall not be deemed to have a permanent establishment in a Contracting Statemerely because it carries on business in that State through a broker, general commission agent, or anyother agent of an independent status, provided that such persons are acting in the ordinary course oftheir business. However, when by agreement between the agent and the enterprise, the activities of suchan agent are devoted wholly or almost wholly on behalf of that enterprise and other enterprises whichare controlled by it or have a controlling interest in it, he will not be considered an agent of anindependent status within the meaning of this paragraph.
 8. The fact that a company which is a resident of a Contracting State controls or is controlled by acompany which is a resident of the other Contracting State, or which carries on business in that otherState (whether through a permanent establishment or otherwise), shall not of itself constitute eithercompany a permanent establishment of the other.
 ARTICLE 6Income from Immovable (Real) Property
 1. Income derived by a resident of a Contracting State from immovable (real) property (includingincome from agriculture or forestry) situated in the other Contracting State may be taxed in that otherState.
 2. The terms "immovable property" or "real property" shall have the meanings which they haveunder the law of the Contracting State in which the property in question is situated. The terms shall in
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any case include property accessory to immovable property, livestock and equipment used in agricultureand forestry, rights to which the provisions of general law respecting landed property apply, usufruct ofimmovable property and rights to variable or fixed payments as consideration for the working of, or theright to work, mineral deposits, sources and other natural resources; ships, boats and aircraft shall notbe regarded as immovable property.
 3. The provisions of paragraph 1 shall apply to income derived from the direct use, letting, or use inany other form of immovable property.
 4. The provisions of paragraphs 1 and 3 shall also apply to the income from immovable property ofan enterprise and to income from immovable property used for the performance of independentpersonal services.
 ARTICLE 7Business Profits
 1. The income or profits of an enterprise of a Contracting State shall be taxable only in that Stateunless the enterprise carries on business in the other Contracting State through a permanentestablishment situated therein. If the enterprise carries on business as aforesaid, the income or profits ofthe enterprise may be taxed in the other State but only so much of them as is attributable to:
 a) that permanent establishment;b) sales in that other State of goods or merchandise of the same or similar kind as those
 sold through that permanent establishment; orc) other business activities carried on in that other State of the same or similar kind as
 those effected through that permanent establishment.
 The provisions of subparagraphs (b) and (c) shall apply only if it can be shown that the sales or activitieswere not carried out by the permanent establishment in order to avoid tax in the Contracting State inwhich the permanent establishment is situated.
 2. Subject to the provisions of paragraph 3, where an enterprise of a Contracting State carries onbusiness in the other Contracting State through a permanent establishment situated therein, there shall ineach Contracting State be attributed to that permanent establishment the income or profits which it mightbe expected to make if it were a distinct and independent enterprise engaged in the same or similaractivities under the same or similar conditions.
 3. In determining the income or profits of a permanent establishment, there shall be allowed asdeductions expenses which are incurred for the purposes of the permanent establishment, including areasonable allocation or apportionment of executive and general administrative expenses so incurred,whether in the State in which the permanent establishment is situated or elsewhere.
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4. Insofar as it has been customary in a Contracting State to determine the income or profits to beattributed to a permanent establishment on the basis of an apportionment of the total profits of theenterprise to its various parts or, in the case of a person who does not claim taxation on the basis of theactual net profits of the permanent establishment, on the basis of a certain reasonable percentage of thegross receipts of the permanent establishment, nothing in paragraph 2 of this Article shall preclude suchState from determining the income or profits to be taxed by such a method. The method adopted shall,however, be such that the result shall be in accordance with the principles laid down in this Article.
 5. No income or profits shall be attributed to a permanent establishment by reason of the merepurchase by that permanent establishment of goods or merchandise for the enterprise.
 6. For the purposes of the preceding paragraphs, the income or profits to be attributed to thepermanent establishment shall be determined by the same method year by year unless there is good andsufficient reason to the contrary.
 7. Where income or profits include items of income which are dealt with separately in other Articlesof this Convention, then the provisions of those Articles shall not be affected by the provisions of thisArticle.
 8. For the purposes of the Convention, the term "business profits" means income derived from anytrade or business, including profits from the rental of ships, aircraft and containers (including trailers,barges and related equipment for the transport or containers), if such profits are not incidental to incomefrom the operation of ships or aircraft in international traffic.
 9. In applying paragraphs 1 and 2 of this Article, paragraph 5 of Article 10 (Dividends), paragraph5 of Article 11 (Interest), paragraph 4 of Article 12 (Royalties), paragraph 1(a) of Article 15(Independent Personal Services) and paragraph 2 of Article 24 (Other Income), any income attributableto a permanent establishment or fixed base during its existence is taxable in the Contracting State inwhich such permanent establishment or fixed base is situated, even if the payments are deferred untilsuch permanent establishment or fixed base has ceased to exist.
 ARTICLE 8Shipping and Air Transport
 1. a) Income or profits which a resident of the United States derives from the operation ofaircraft in international traffic shall be taxable only in the United States.
 b) Income or profits which a resident of Thailand derives from the operation of aircraftin international traffic shall be taxable only in Thailand.
 2. a) The amount of tax imposed by Thailand on income or profits derived by a resident ofthe United States from the operation of ships in international traffic shall be reduced to 50percent of the amount which would have been imposed in the absence of this Convention.
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b) The amount of tax imposed by the United States on income or profits derived by aresident of Thailand from the operation of ships in international traffic shall be reduced to 50percent of the amount which would have been imposed in the absence of this Convention.
 3. For the purposes of this Article, income or profits from the operation of ships or aircraft ininternational traffic include income or profits derived from the rental of ships or aircraft if such rentalprofits are incidental to other income or profits described in paragraphs 1 and 2.
 4. Income or profits of an enterprise of a Contracting State from the use, maintenance, or rental ofcontainers (including trailers, barges, and related equipment for the transport of containers) that areincidental to income from the operation of ships or aircraft in international traffic shall be treated forpurposes of paragraphs 1 and 2 as income from the operation of ships or aircraft in international traffic.
 5. The provisions of paragraphs 1, 2 and 4 shall also apply to income or profits from participation ina pool, a joint business, or an international operating agency.
 ARTICLE 9Associated Enterprises
 1. Wherea) an enterprise of a Contracting State participates directly or indirectly in the
 management, control or capital of an enterprise of the other Contracting State; orb) the same persons participate directly or indirectly in the management, control, or
 capital of an enterprise of a Contracting State and an enterprise of the other Contracting State,and in either case conditions are made or imposed between the two enterprises in their commercial orfinancial relations which differ from those which would be made between independent enterprises, thenany profits which, but for those conditions would have accrued to one of the enterprises, but by reasonof those conditions have not so accrued, may be included in the profits of that enterprise and taxedaccordingly.
 2. Where a Contracting State includes in the profits of an enterprise of that State, and taxesaccordingly, profits on which an enterprise of the other Contracting State has been charged to tax in thatother State, and the profits so included are profits which would have accrued to the enterprise of thefirst-mentioned State if the conditions made between the two enterprises had been those which wouldhave been made between independent enterprises, then that other State shall, if it agrees that action ofthe first-mentioned Contracting State was correct, make an appropriate adjustment to the amount of thetax charged therein on those profits. In determining such adjustment, due regard shall be had to theother provisions of this Convention and the competent authorities of the Contracting States shall ifnecessary consult each other.
 ARTICLE 10
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Dividends
 1. Dividends paid by a company which is a resident of a Contracting State to a resident of the otherContracting State may be taxed in that other State.
 2. However, such dividends may also be taxed in the Contracting State of which the companypaying the dividends is a resident, and according to the laws of that State, but if the beneficial owner ofthe dividends is a resident of the other Contracting State, the tax so charged shall not exceed
 a) 10 percent of the gross amount of the dividends if the beneficial owner is a companywhich controls at least 10 percent of the voting power of the company paying the dividends; or
 b) 15 percent of the gross amount of the dividends in all other cases.This paragraph shall not affect the taxation of the company in respect of the profits out of which thedividends are paid.
 3. Subparagraph (b) of paragraph 2 and not subparagraph (a) shall apply in the case of dividendspaid by a person which is a resident of the United States and which is a Regulated InvestmentCompany. Subparagraph (a) of paragraph 2 shall not apply to dividends paid by a person which is aresident of the United States and which is a Real Estate Investment Trust, and subparagraph (b) shallapply only if the dividend is beneficially owned by an individual holding less than a 25 percent interest inthe Real Estate Investment Trust; otherwise the rate of tax applicable under U.S. domestic law shallapply. The rules of this paragraph shall apply to dividends paid by companies resident in Thailand thatare similar to the United States companies referred to in this paragraph. Whether Thai companies aresimilar to the United States companies referred to in this paragraph will be determined by mutualagreement of the competent authorities.
 4. The term "dividends" as used in this Article means income from shares or other rights, not beingdebt-claims, participating in profits, as well as income from other corporate rights which is subjected tothe same taxation treatment as income from shares by the laws of the Contracting State of which thecompany making the distribution is a resident. The term "dividends" also includes income from otherarrangements, including debt obligations, carrying the right to participate in profits, to the extent socharacterized under the law of the Contracting State in which the income arises.
 5. The provisions of paragraphs 1, 2 and 3 shall not apply if the beneficial owner of the dividends,being a resident of a Contracting State, carries on business in the other Contracting State, of which thecompany paying the dividends is a resident, through a permanent establishment situated therein, orperforms in that other State independent personal services from a fixed base situated therein, and theholding in respect of which the dividends are paid is effectively connected with such permanentestablishment or fixed base. In such case the provisions of Article 7 (Business Profits) or Article 15(Independent Personal Services), as the case may be, shall apply.
 ARTICLE 11Interest
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1. Interest arising in a Contracting State and paid to a resident of the other Contracting State maybe taxed in that other State.
 2. However, such interest may also be taxed in the Contracting State in which it arises, andaccording to the laws of that State, but if the beneficial owner of the interest is a resident of the otherContracting State the tax so charged shall not exceed:
 a) 10 percent of the gross amount of the interest if the interest is beneficially owned byany financial institution (including an insurance company);
 b) 10 percent of the gross amount of the interest if the interest is beneficially owned by aresident of the other Contracting State and is paid with respect to indebtedness arising as aconsequence of a sale on credit by a resident of that other State of any equipment, merchandiseor services, except where the sale was between persons not dealing with each other at arm'slength; and
 c) 15 percent of the gross amount of the interest in all other cases.
 3. Notwithstanding the provisions of paragraph 2, interest arising in a Contracting State and paid tothe Government of the other Contracting State, or to a resident of that other State with respect to debtobligations guaranteed or insured by that Government, shall be exempt from tax in the first-mentionedContracting State. For the purposes of this paragraph, the term “Government” means:
 a) in the case of Thailand, the Government of Thailand and shall include:i) the Bank of Thailand;ii) the Export-Import Bank of Thailand;iii) the local authorities;iv) such financial institutions, the capital of which is wholly owned by the
 Government of Thailand or any local authority as may be agreed from time to timebetween the competent authorities of both of the Contracting States; andb) in the case of the United States, the Government of the United States and shall
 include:i) the Federal Reserve Banks;ii) the Export-Import Bank;iii) the Overseas Private Investment Corporation;iv) the states and local authorities; andv) such financial institutions, the capital of which is wholly owned by the
 Government of the United States or any state or local authority as may be agreed fromtime to time between the competent authorities of both of the Contracting States.
 4. The term "interest" as used in this Article means income from debt-claims of every kind, whetheror not secured by mortgage and whether or not carrying a right to participate in the debtor's profits,and, in particular, income from government securities, and income from bonds or debentures, includingpremiums or prizes attaching to such securities, bonds or debentures, as well as all other income that istreated as income from money lent by the taxation law of the Contracting State in which the incomearises. However, the term, "interest" does not include income dealt with in Article 10 (Dividends).
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5. The provisions of paragraphs 1, 2 and 3 shall not apply if the beneficial owner of the interest,being a resident of a Contracting State, carries on business in the other Contracting State in which theinterest arises, through a permanent establishment situated therein, or performs in that other Stateindependent personal services from a fixed base situated therein, and the debt claim in respect of whichthe interest is paid is effectively connected with (a) such permanent establishment or fixed base, or with(b) business activities referred to under subparagraphs (b) and (c) of paragraph 1 of Article 7 (BusinessProfits). In such cases the provisions of Article 7 (Business Profits) or Article 15 (Independent PersonalServices), as the case may be, shall apply.
 6. Interest shall be deemed to arise in a Contracting State when the payer is that State itself, apolitical subdivision, a local authority or a resident of that State. Where, however, the person paying theinterest, whether he is a resident of a Contracting State or not, has in a Contracting State a permanentestablishment or a fixed base in connection with which the indebtedness on which the interest is paidwas incurred, and such interest is borne by such permanent establishment or fixed base, then suchinterest shall be deemed to arise in the State in which the permanent establishment or fixed base issituated.
 7. Where, by reason of a special relationship between the payer and the beneficial owner orbetween both of them and some other person, the amount of the interest, having regard to the debt-claim for which it is paid, exceeds the amount which would have been agreed upon by the payer and thebeneficial owner in the absence of such relationship, the provisions of this Article shall apply only to thelast-mentioned amount. In such case the excess part of the payments shall remain taxable according tothe laws of each Contracting State, due regard being had to the other provisions of the Convention.
 8. The provisions of paragraphs 1, 2 and 3 shall not apply to an excess inclusion with respect to aresidual interest in a United States Real Estate Mortgage Investment Conduit.
 ARTICLE 12Royalties
 1. Royalties arising in a Contracting State and paid to a resident of the other Contracting State maybe taxed in that other State.
 2. However, such royalties may also be taxed in the Contracting State in which they arise andaccording to the laws of that State, but if the beneficial owner of the royalties is a resident of the otherContracting State, the tax so charged shall not exceed:
 a) 5 percent of the gross amount of the royalties described in subparagraph (a) ofparagraph 3;
 b) 8 percent of the gross amount of the royalties described in subparagraph (b) ofparagraph 3; and

Page 19
						

c) 15 percent of the gross amount of the royalties described in subparagraph (c) ofparagraph 3.
 3. The term "royalties" as used in this Article means payments of any kind received as aconsideration:
 a) for the use of or the right to use any copyright of literary, artistic or scientific work,including software, and motion pictures and works on film, tape or other means of reproductionfor use in connection with radio or television broadcasting;
 b) for the use of or the right to use industrial, commercial or scientific equipment; orc) for the use of or the right to use any patent, trademark, design or model, plan, secret
 formula or process, or for information concerning industrial, commercial or scientific experience.
 The term "royalties" also includes gains derived from the alienation of any such right or property whichare contingent on the productivity, use or disposition thereof.
 4. The provisions of paragraphs 1 and 2 shall not apply if the beneficial owner of the royalties, beinga resident of a Contracting State, carries on business in the other Contracting State in which the royaltiesarise, through a permanent establishment situated therein, or performs in that other State independentpersonal services from a fixed base situated therein, and the right or property in respect of which theroyalties are paid is effectively connected with (a) such permanent establishment or fixed base, or with(b) business activities referred to under subparagraph (c) of paragraph 1 of Article 7 (Business Profits).In such case the provisions of Article 7 (Business Profits) or Article 15 (Independent PersonalServices), as the case may be, shall apply.
 5. a) Royalties shall be deemed to arise in a Contracting State when the payer is that Stateitself, a political subdivision, a local authority or a resident of that State. However, when theperson paying the royalties, whether he is a resident of a Contracting State or not, has in aContracting State a permanent establishment or a fixed base in connection with which theliability to pay the royalties was incurred, and such royalties are borne by such permanentestablishment or fixed base, then such royalties shall be deemed to arise in the State in which thepermanent establishment or fixed base is situated.
 b) Where subparagraph (a) does not operate to treat royalties as being from sources inone of the Contracting States and the royalties relate to the use of or the right to use in one ofthe Contracting States any property or right described in paragraph 3, the royalties shall bedeemed to arise in that State.
 6. Where, by reason of a special relationship between the payer and the beneficial owner orbetween both of them and some other person, the amount of the royalties, having regard to the use,right, or information for which they are paid, exceeds the amount which would have been agreed uponby the payer and the beneficial owner in the absence of such relationship, the provisions of this Articleshall apply only to the last-mentioned amount. In such case the excess part of the payments shall remaintaxable according to the laws of each Contracting State, due regard being had to the other provisions ofthe Convention.
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ARTICLE 13Gains
 1. Except as otherwise provided in this Convention, each Contracting State may tax gains from thealienation of property in accordance with the provisions of its domestic law.
 2. Notwithstanding the provisions of paragraph 1, gains from the alienation of ships, aircraft orcontainers used or operated by an enterprise of a Contracting State in international traffic or movableproperty pertaining to the use or operation of such ships, aircraft or containers shall be taxable only inthe Contracting State of which the enterprise is a resident.
 ARTICLE 14Branch Tax
 1. A corporation which is a resident of a Contracting State may, as provided in paragraphs 2 and 3,be subject in the other Contracting State to a tax in addition to the tax allowable under the otherprovisions of this convention.
 2. In the case of the United States, such tax may be imposed only on:a) the "dividend equivalent amount" of the business profits of the corporation which are
 effectively connected (or treated as effectively connected) with the conduct of a trade orbusiness in the United States and which are either attributable to a permanent establishment inthe United States or subject to tax in the United States under Article 6 (Income fromImmovable (Real) Property) or Article 13 (Gains) of this convention; and
 b) the excess, if any, of interest deductible in the United States in computing the profitsof the corporation that are subject to tax in the United States and are either attributable to apermanent establishment in the United States or subject to tax in the United States under Article6 (Income from Immovable (Real) Property) or Article 13 (Gains) of this Convention over theinterest paid by or from the permanent establishment or trade or business in the United States.
 3. Notwithstanding any provision of this Convention, a company which is a resident of the UnitedStates and which has a permanent establishment in Thailand shall remain subject to taxes on disposal ofprofits out of Thailand in accordance with the provisions of Thai law.
 4. The taxes described in paragraphs 2 and 3 of this Article shall not be imposed at a rateexceeding:
 a) the rate specified in paragraph 2 (a) of Article 10 (Dividends) for the taxes describedin subparagraph (a) of paragraph 2 and paragraph 3 of this Article; and
 b) the appropriate rate specified in paragraph 2 of Article 11 (Interest) for the taxdescribed in subparagraph (b) of paragraph 2 of this Article.
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ARTICLE 15Independent Personal Services
 1. Income derived by an individual who is a resident of a Contracting State in respect ofprofessional services or other activities of an independent character shall be taxable only in that Stateexcept in the following circumstances, when such income may also be taxed in the other ContractingState:
 a) if he has a fixed base regularly available to him in the other Contracting State for thepurpose of performing his activities; in that case, only so much of the income as is attributable tothat fixed base may be taxed in that other Contracting State; or
 b) if his stay in the other Contracting State is for a period or periods amounting to orexceeding in the aggregate 90 days in the fiscal year concerned; in that case, only so much ofthe income as is derived from his activities performed in that other State may be taxed in thatother State; or
 c) if the remuneration for his activities in the other Contracting State is paid by a residentof that Contracting State or is borne by a permanent establishment or a fixed base situated inthat Contracting State and exceeds in the fiscal year 10,000 United States dollars or itsequivalent in Thai currency, not including expenses reimbursed to him or borne on his behalf.
 2. The term "professional services" includes especially independent scientific, literary, artistic,educational or teaching activities as well as the independent activities of physicians, lawyers, engineers,architects, dentists and accountants.
 ARTICLE 16Dependent Personal Services
 1. Subject to the provisions of Articles 17 (Directors' Fees), 20 (Pensions and Social SecurityPayments), 21 (Government Service), 22 (Students and Trainees) and 23 (Teachers), salaries, wages,and other similar remuneration derived by a resident of a Contracting State in respect of an employmentshall be taxable only in that State unless the employment is exercised in the other Contracting State. Ifthe employment is so exercised, such remuneration as is derived therefrom may be taxed in that otherState.
 2. Notwithstanding the provisions of paragraph 1, remuneration derived by a resident of aContracting State in respect of an employment exercised in the other Contracting State shall be taxableonly in the first-mentioned State if:
 a) the recipient is present in the other State for a period or periods not exceeding in theaggregate 183 days in any 12-month period commencing or ending in the taxable yearconcerned;
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b) the remuneration is paid by, or on behalf of, an employer who is not a resident of theother State; and
 c) the remuneration is not borne by a permanent establishment or a fixed base which theemployer has in the other State.
 3. Notwithstanding the preceding provisions of this Article, remuneration derived in respect of anemployment exercised aboard a ship or aircraft operated by an enterprise of a Contracting State ininternational traffic may be taxed in the Contracting State in which the enterprise is resident.
 ARTICLE 17Directors' Fees
 Directors fees and other similar payments derived by a resident of a Contracting State in hiscapacity as a member of the Board of Directors, or as a designee of a director serving in the capacity ofa director, of a company which is a resident of the other Contracting State may be taxed in that otherState unless the services are performed in the first-mentioned Contracting State.
 ARTICLE 18Limitation on Benefits
 1. A person that is a resident of a Contracting State and derives income from the other ContractingState shall be entitled in that other Contracting State, to all the benefits of this Convention only if suchperson is:
 a) an individual;b) a Contracting State or a political subdivision or local authority thereof;c) a person:
 (i) more than 50 percent of the beneficial interest in which (or in the case of acompany, more than 50 percent of the number of shares of each class of shares) isowned, directly or indirectly, by persons entitled to the benefits of this Convention undersubparagraphs (a), (b), (d), (e), or (f) or who are citizens of the United States; and
 (ii) more than 50 percent of the gross income of which is not used, directly orindirectly, to meet liabilities (including liabilities for interest or royalties) to persons notentitled to the benefits of this Convention under subparagraphs (a), (b), (d), (e) or (f) orwho are not citizens of the United States;d) a company in whose principal class of shares there is substantial and regular trading
 on a recognized stock exchange;e) a company that is wholly owned, directly or indirectly, by a company referred to in
 subparagraph (d), provided that each company in the chain of ownership that is used to satisfythe control requirement of this subparagraph is a resident of a Contracting State; or
 f) an entity that is a not-for-profit organization and that, by virtue of that status, isgenerally except from income taxation in its Contracting State of residence, provided that more
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than half of the beneficiaries, members or participants, if any, in such organization are personsthat are entitled, under this Article, to the benefits of this Convention.
 2. A person that is a resident of a Contracting State and that is engaged in the active conduct of atrade or business in that Contracting State (other than the business of making or managing investments,unless these activities are banking or insurance activities carried on by a bank or insurance company),shall, notwithstanding the provisions of paragraph 1, be entitled to benefits of the Convention withrespect to any item of income derived from the other Contracting State, if:
 a) (i) the income derived from that other Contracting State is derived in connectionwith the trade or business carried on in the first-mentioned Contracting State; and
 (ii) the trade or business carried on in the first-mentioned Contracting State issubstantial in relation to the business or activity giving rise to the income in the otherContracting State; orb) the income derived from the other Contracting State is incidental to the trade or
 business carried on in the first-mentioned Contracting State.
 3. A resident of Thailand that is an "international banking facility" as that term is defined under thelaws of Thailand (or any other resident of Thailand that is subject to the same taxation treatment underthe laws of Thailand), shall not be entitled to any U.S. benefits under this Convention with respect to anyincome that such facility receives from the United States.
 4. A person that is not entitled to the benefits of the Convention pursuant to the provisions of thepreceding paragraphs, may, nevertheless, be granted the benefits of the Convention if the competentauthority of the State in which the income in question arises so determines.
 5. For purposes of paragraph 1, the term "recognized stock exchange" means:a) the NASDAQ System owned by the National Association of Securities Dealers, Inc.
 and any stock exchange registered with the Securities and Exchange Commission as a NationalSecurities Exchange for purposes of the Securities Exchange Act of 1934;
 b) any securities exchange recognized by the Securities and Exchange Commission ofThailand; and
 c) any other stock exchange agreed upon by the competent authorities of theContracting States.
 6. Where under any provision of this Convention income arising in one of the Contracting States isrelieved in whole or in part from tax in that Contracting State and, under the law in force in the otherContracting State, a person in respect of the said income, is subject to tax by reference to the amount ofthe income which is remitted to or received in the other Contracting State and not by reference to thefull amount of the income, then the relief to be allowed under this Convention in the first-mentionedContracting State shall apply only to so much of the income as is remitted to or received in the otherContracting State during the calendar year such income accrues or the next succeeding year.

Page 24
						

7. The competent authorities of the Contracting States shall exchange such information as isnecessary for carrying out the provisions of this Article.
 ARTICLE 19Artistes and Sportsman
 1. Notwithstanding the provisions of Articles 15 (Independent Personal Services) and 16(Dependent Personal Services), income derived by a resident of a Contracting State as an entertainer,such as a theater, motion picture, radio, or television artiste, or a musician, or as a sportsman, from hispersonal activities as such exercised in the other Contracting State, may be taxed in that other State,except where the amount of the gross receipts derived by such entertainer or sportsman from suchactivities does not exceed the lesser of 100 United States dollars or its equivalent in Thai currency perday or 3,000 United States dollars or its equivalent in Thai currency in the aggregate for the taxable yearconcerned.
 2. Where income in respect of activities exercised by an entertainer or a sportsman in his capacityas such accrues not to the entertainer or sportsman but to another person, that income of that otherperson may, notwithstanding the provisions of Articles 7 (Business Profits), 15 (Independent PersonalServices) and 16 (Dependent Personal Services), be taxed in the Contracting State in which theactivities of the entertainer or sportsman are exercised, unless it is established that neither the entertaineror sportsman nor persons related thereto participate directly or indirectly in the profits of that otherperson in any manner, including the receipt of deferred remuneration, bonuses, fees, dividends,partnership distributions, or other distributions.
 3. The provisions of paragraphs 1 and 2 of this Article shall not apply to remuneration or profits,salaries, wages and similar income derived from activities performed in a Contracting State by publicentertainers if the visit to that Contracting State is substantially supported by public funds of the otherContracting State, including any political subdivision or local authority thereof.
 ARTICLE 20Pensions and Social Security Payments
 1. Subject to the provisions of paragraph 2 of Article 21 (Government Service), pensions and othersimilar remuneration paid to a resident of a Contracting State in consideration of past employment shallbe taxable only in that State.
 2. Notwithstanding the provisions of paragraph 1, social security benefits and other similar publicpensions paid by a Contracting State to a resident of the other Contracting State or a citizen of theUnited States shall be taxable only in the first-mentioned State.
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3. Annuities derived and beneficially owned by a resident of a Contracting State shall be taxableonly in that State. The term “annuities” as used in this paragraph means a stated sum paid periodically atstated times during a specified number of years, under an obligation to make the payments in return foradequate and full consideration (other than services rendered).
 4. Alimony paid to a resident of a Contracting State shall be taxable only in that State. The term"alimony" as used in this paragraph means periodic payments made pursuant to a written separationagreement or a decree of divorce, separate maintenance, or compulsory support, which payments aretaxable to the recipient under the laws of the State of which he is a resident.
 5. Periodic payments, not dealt with in paragraph 4, for the support of a child made pursuant to awritten separation agreement or a decree of divorce, separate maintenance, or compulsory support,paid by a resident of a Contracting State to a resident of the other Contracting State, shall be taxableonly in the first-mentioned State.
 ARTICLE 21Government Service
 1. a) Remuneration, other than a pension, paid by a Contracting State or a politicalsubdivision or a local authority thereof to an individual in respect of services rendered to thatState or subdivision or authority shall be taxable only in that State.
 b) However, such remuneration shall be taxable only in the other Contracting State if theservices are rendered in that other State and the individual is a resident of that State who:
 i) is a national of that State; orii) did not become a resident of that State solely for the purpose of rendering the
 services.
 2. a) Any pension paid by, or out of funds created by, a Contracting State or politicalsubdivision or a local authority thereof to an individual in respect of services rendered to thatState or subdivision or authority shall be taxable only in that State.
 b) However, such pension shall be taxable only in the other Contracting State if theindividual is a resident of, and a national of, that other State.
 3. The provisions of Articles 16 (Dependent Personal Services), 17 (Directors' Fees) and 20(Pensions and Social Security Payments) shall apply to remuneration and pensions in respect of servicesrendered in connection with a business carried on by a Contracting State or a political subdivision or alocal authority thereof.
 ARTICLE 22Students and Trainees
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1. a) An individual who is a resident of one of the Contracting States at the time hebecomes temporarily present in the other Contracting State and who is temporarily present inthat other Contracting State for the primary purpose of:
 i) studying at a university or other recognized educational institution in that otherContracting State;
 ii) securing training required to qualify him to practice a profession orprofessional specialty; or
 iii) studying or doing research as a recipient of a grant, allowance, or awardfrom a government, religious, charitable, scientific, literary, or educational organization,
 shall be exempt from tax by that other Contracting State with respect to amounts described insubparagraph (b) for a period not exceeding five taxable years from the date of his arrival in that otherContracting State.
 b) The amounts referred to in subparagraph (a) are:i) gifts from abroad for the purpose of his maintenance, education, study,
 research, or training;ii) the grant, allowance, or award; andiii) income from personal services performed in that other Contracting State in
 an amount not in excess of 3,000 United States dollars or its equivalent in Thai currencyfor any taxable year.
 2. An individual who is a resident of one of the Contracting States at the time he becomestemporarily present in the other Contracting State and who is temporarily present in that otherContracting State as an employee of, or under contract with, a resident of the first-mentionedContracting State, for the primary purpose of: a) acquiring technical, professional, or business experience from a person other than that
 resident of the first-mentioned Contracting State or other than a person related to such resident;or
 b) studying at a university or other recognized educational institution in that otherContracting State,shall be exempt from tax by that other Contracting State for a period not exceeding 12 consecutivemonths with respect to his income from personal services in an aggregate amount not in excess of 7,500United States dollars or its equivalent in Thai currency for any taxable year, not including expensesreimbursed to him or borne on his behalf.
 3. An individual who is a resident of one of the Contracting States at the time he becomestemporarily present in the other Contracting State and who is temporarily present in that otherContracting State for a period not exceeding one year, as a participant in a program sponsored by theGovernment of that other Contracting State, for the primary purpose of training, research, or study, shallbe exempt from tax by that other Contracting State with respect to his income from personal services inrespect of such training, research, or study performed in that other Contracting State in an aggregateamount not in excess of 10,000 United States dollars or its equivalent in Thai currency in any taxableyear, not including expenses reimbursed to him or borne on his behalf.
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4. The benefits provided under Article 23 (Teachers) and paragraph 1 of this Article shall, whentaken together, extend only for such period of time, not to exceed 5 taxable years from the date ofarrival of the individual claiming such benefits, as may reasonably or customarily be required toeffectuate the purpose of the visit. The benefits provided under Article 23 (Teachers) shall not beavailable to an individual if, during the immediately preceding period, such individual enjoyed the benefitsof paragraph 1 of this Article.
 ARTICLE 23Teachers
 1. An individual who visits a Contracting State for a period not exceeding two years for thepurposes of teaching or engaging in research at a university, college or other recognized educationalinstitution in that State, and who was immediately before that visit a resident of the other ContractingState, shall be exempted from tax by the first-mentioned Contracting State on any remuneration for suchteaching or research for a period not exceeding two years from the date he first visits that State for suchpurpose.
 2. This Article shall apply to income from research only if such research is undertaken by theindividual in the public interest and not primarily for the benefit of some other private person or persons.
 ARTICLE 24Other Income
 1. Items of income of a resident of a Contracting State, wherever arising, not dealt with in theforegoing Articles of this Convention shall be taxable only in that State.
 2. The provisions of paragraph 1 shall not apply to income, other than income from immovableproperty as defined in paragraph 2 of Article 6 (Income from Immovable (Real) Property), if thebeneficial owner of the income, being a resident of a Contracting State, carries on business in the otherContracting State through a permanent establishment situated therein, or performs in that other Stateindependent personal services from a fixed base situated therein, and the right or property in respect ofwhich the income is paid is effectively connected with such permanent establishment or fixed base. Insuch case the provisions of Article 7 (Business Profits) or Article 15 (Independent Personal Services),as the case may be, shall apply.
 3. Notwithstanding the provisions of paragraphs 1 and 2, items of income of a resident of aContracting State not dealt with in the foregoing Articles of this Convention and arising in the otherContracting State may also be taxed in that other State.
 ARTICLE 25
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Relief from Double Taxation
 1. In accordance with the provisions and subject to the conditions and limitations of the law of theUnited States (as it may be amended from time to time without changing the general principle hereof),the United States shall allow to a resident or citizen of the United States as a credit against the UnitedStates tax on income
 a) the income tax paid to Thailand by or on behalf of such citizen or resident; andb) in the case of a United States company owning at least 10 percent of the voting stock
 of a company which is a resident of Thailand and from which the United States companyreceives dividends, the income tax paid to Thailand by or on behalf of the distributing companywith respect to the profits out of which the dividends are paid.
 For the purposes of this paragraph, the taxes referred to in paragraphs 1(b) and 2 of Article 2 (TaxesCovered) shall be considered income taxes.
 2. In accordance with the provisions and subject to the limitations of the law of Thailand (as it maybe amended from time to time without changing the general principle hereof), United States tax payablein respect of income from sources within the United States shall be allowed as a credit against Thai taxpayable in respect of that income. The credit shall not exceed that part of the Thai tax as computedbefore the credit is given which is appropriate to such item of income. The provisions of this paragraphshall not apply in the case of income that has been denied benefits of this Convention under theprovisions of Article 18 (Limitation on Benefits).
 3. For the purposes of allowing relief from double taxation pursuant to this Article, income shall bedeemed to arise exclusively as follows:
 a) income derived by a resident of a Contracting State which may be taxed in the otherContracting State in accordance with this Convention (other than solely by reason of citizenshipin accordance with paragraph 2 of Article 1 (Personal Scope)) shall be deemed to arise in thatother State;
 b) income derived by a resident of a Contracting State which may not be taxed in theother Contracting State in accordance with the Convention shall be deemed to arise in the first-mentioned State.
 Notwithstanding the preceding sentence, the determination of the source of income for purposes of thisArticle shall be subject to such source rules in the domestic laws of the Contracting States as apply forthe purpose of limiting the foreign tax credit. The rules of this paragraph shall not apply in determiningcredits against the tax of a Contracting State for foreign taxes other than the taxes of the otherContracting State referred to in Article 2 (Taxes Covered).
 ARTICLE 26Non-Discrimination
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1. Nationals of a Contracting State shall not be subjected in the other Contracting State to anytaxation or any requirement connected therewith which is other or more burdensome than the taxationand connected requirements to which nationals of that other State in the same circumstances are or maybe subjected. This provision shall apply to persons who are not residents of one or both of theContracting States.
 2. The taxation on a permanent establishment which an enterprise of a Contracting State has in theother Contracting State shall not be less favorably levied in that other State than the taxation levied onenterprises of that other State carrying on the same activities. This provision shall not be construed asobliging a Contracting State to grant to residents of the other Contracting State any personalallowances, reliefs, and reductions for taxation purposes on account of civil status or familyresponsibilities which it grants to its own residents.
 3. Except where the provisions of paragraph l of Article 9 (Associated Enterprises), paragraph 7 ofArticle 11 (Interest), or paragraph 6 of Article 12 (Royalties) apply, interest, royalties, and otherdisbursements paid by a resident of a Contracting State to a resident of the other Contracting Stateshall, for the purposes of determining the taxable profits of the first-mentioned resident, be deductibleunder the same conditions as if they had been paid to a resident of the first-mentioned State.
 4. Enterprises of a Contracting State, the capital of which is wholly or partly owned or controlled,directly or indirectly, by one or more residents of the other Contracting State, shall not be subjected inthe first-mentioned State to any taxation or any requirement connected therewith which is other or moreburdensome than the taxation and connected requirements to which other similar enterprises of the first-mentioned State are or may be subjected.
 5. Nothing in this Article shall be construed as preventing either Contracting State from imposing thetaxes described in Article 14 (Branch Tax).
 ARTICLE 27Mutual Agreement Procedure
 1. Where a person considers that the actions of one or both of the Contracting States result or willresult for him in taxation not in accordance with the provisions of this Convention he may, irrespective ofthe remedies provided by the domestic law of those States, present his case to the competent authorityof the Contracting State of which he is a resident or, if his case comes under paragraph 1 of Article 26(Non-Discrimination), to that of the Contracting State of which he is a national. The case must bepresented within three years from the first notification of the action resulting in taxation not in accordancewith the provisions of the Convention.
 2. The competent authority shall endeavor, if the objection appears to it to be justified and if it is notitself able to arrive at a satisfactory solution, to resolve the case by mutual agreement with the competent
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authority of the other Contracting State, with a view to the avoidance of taxation which is not inaccordance with the Convention.
 3. The competent authorities of the Contracting States shall endeavor to resolve by mutualagreement any difficulties or doubts arising as to the interpretation or application of the Convention. Inparticular the competent authorities of the Contracting States may agree to increase any specificamounts referred to in the Convention to reflect economic or monetary developments. They may alsoconsult together for the elimination of double taxation in cases not provided for in the Convention.
 4. In the event the competent authorities reach an agreement referred to in paragraphs 2 and 3,taxes shall be imposed on such income, and refund or credit of taxes shall be allowed by theContracting States in accordance with such agreement.
 5. The competent authorities of the Contracting States may communicate with each other directlyfor the purpose of reaching an agreement in the sense of the preceding paragraphs.
 ARTICLE 28Exchange of Information
 1. The competent authorities of the Contracting States shall exchange such information as isnecessary for carrying out the provisions of this Convention or of the domestic laws of the ContractingStates concerning taxes covered by the Convention insofar as the taxation thereunder is not contrary tothe Convention. The exchange of information is not restricted by Article 1 (General Scope). Anyinformation received by a Contracting State shall be treated as secret in the same manner as informationobtained under the domestic laws of that State and shall be disclosed only to persons or authorities(including courts and administrative bodies) involved in the assessment, collection, or administration of,the enforcement or prosecution in respect of, or the determination of appeals in relation to, the taxescovered by the Convention. Such persons or authorities shall use the information only for suchpurposes. They may disclose the information in public court proceedings or in judicial decisions.
 2. In no case shall the provisions of paragraph 1 be construed so as to impose on a ContractingState the obligation:
 a) to carry out administrative measures at variance with the laws and administrativepractice of that or of the other Contracting State;
 b) to supply information which is not obtainable under the laws or in the normal courseof the administration of that or of the other Contracting State;
 c) to supply information which would disclose any trade, business, industrial,commercial, or professional secret or trade process, or information the disclosure of whichwould be contrary to public policy (ordre public).
 3. Subject to the provisions of paragraph 2 of Article 31 (Termination), if information is requestedby a Contracting State in accordance with this Article, the other Contracting State shall obtain the
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information to which the request relates in the same manner and to the same extent as if the tax of thefirst-mentioned State were the tax of that other State and were being imposed by that other State. Theapplication of this paragraph shall be suspended until such time as the Government of the United Statesreceives from the Government of Thailand a diplomatic note indicating that Thailand is prepared andable to implement the provisions of this paragraph.
 4. For the purposes of this Article, the Convention shall apply, notwithstanding the provisions ofArticle 2 (Taxes Covered) to all taxes imposed.
 (i) in the case of the United States, under the Internal Revenue Code; and(ii) in the case of Thailand, under the Revenue Code, and under the Petroleum
 Income Tax Act.
 ARTICLE 29Diplomatic Agents and Consular Officers
 Nothing in this Convention shall affect the fiscal privileges of diplomatic agents or consular officersunder the general rules of international law or under the provisions of special agreements.
 ARTICLE 30Entry into Force
 1. This Convention shall be subject to ratification in accordance with the applicable procedures ofeach Contracting State and instruments of ratification shall be exchanged at Washington as soon aspossible.
 2. The Convention shall enter into force upon the exchange of instruments of ratification and itsprovisions shall have effect:
 a) in respect of taxes withheld at source, for amounts paid or credited on or after thefirst day of the sixth month next following the date on which the Convention enters into force;
 b) in respect of other taxes, for taxable periods beginning on or after the first day ofJanuary next following the date on which the Convention enters into force.
 ARTICLE 31Termination
 1. This Convention shall remain in force until terminated by a Contracting State. Either ContractingState may terminate the Convention at any time after 5 years from the date on which the Conventionenters into force, provided that at least 6-months prior notice of termination has been given throughdiplomatic channels. In such event, the Convention shall cease to have effect:
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a) in respect of taxes withheld at source, for amounts paid or credited on or after thefirst day of January next following the expiration of the 6-months period;
 b) in respect of other taxes, for taxable periods beginning on or after the first day ofJanuary next following the expiration of the 6-months period.
 2. Notwithstanding paragraph 1, this Convention shall terminate on January 1 of the 6th yearfollowing the year in which the Convention enters into force, unless the Government of the United Stateshas received from the Government of Thailand by June 30, of the 5th year following entry into force, adiplomatic note of the character described in the last sentence of paragraph 3 of Article 28 (Exchangeof Information).
 DONE at Bangkok in duplicate, on this 26th day of November, 1996, in the English language.
 FOR THE GOVERNMENT OF THE FOR THE GOVERNMENT OF THE UNITED STATES OF AMERICA: KINGDOM OF THAILAND:
 (s) William H. Itoh (s) Amnuay VirawanAmbassador of the Deputy Prime Minister andUnited States of America Minister of Foreign Affairs
 NOTES OF EXCHANGE
 EMBASSY OF THEUNITED STATES OF AMERICA
 Bangkok, November 26, 1996
 No. 1107
 His ExcellencyAmnuay Viravan,Deputy Prime Minister and,Minister of Foreign Affair,of the Kingdom of Thailand
 EXCELLENCY: I have the honor to present my compliments to Your Excellency and have thehonor to refer to the Convention Between the Government of the United States of America and theGovernment of the Kingdom of Thailand for the Avoidance of Double Taxation and the Prevention ofFiscal Evasion with Respect to Taxes on Income signed by our two governments on November 26,1996.
 I have the further honor, on behalf of the Government of the United States of America, toconvey the following understandings relating to the Convention:
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It is understood that if the United States hereafter alters its policy regarding the provision of a taxsparing credit, or if the United States reaches an agreement on the provision of a tax sparing credit withany other country, the United States will agree to reopen negotiations with Thailand with a view to theconclusion of a Protocol which would provide a similar tax sparing credit to Thailand.
 It is understood that if Thailand agrees in a treaty or other agreement with any other country to (1) arate of tax an income or profits derived by residents of such other country on the operation of ships thatis lower than the rate specified in paragraph 2 of Article 8 (Shipping and Air Transport), or (2)treatment for the rental or use of containers in international traffic that is more favorable than thetreatment specified in paragraph 8 of Article 7 (Business Profits) orparagraph 4 of Article 8 (Shipping and Air Transport), then Thailand will agree to reopen negotiationswith the United States with a view to the conclusion of a Protocol which would extend such lower rateor more favorable treatment to residents of the United States.
 It is understood that the use of the term “conditions” in paragraph 1 of Article 25 (Relief fromDouble Taxation) is intended to make clear that U.S. rules regarding “dual capacity” taxpayers apply indetermining the extent to which the Thailand petroleum income tax will be considered an income taxunder Article 25.
 I would appreciate confirmation that the Government of the Kingdom of Thailand shares theseunderstandings.
 Accept, Excellency, the renewed assurances of my highest consideration.
 (s) William H. Itoh Ambassador Extraordinary and Plenipotentiary
 of the United States of America
 No. 0504/4970 Ministry of Foreign AffairsSaranrom Palace.
 26 November B.E. 2539 (1996)
 His ExcellencyWilliam H. ItohAmbassador Extraordinary and Plenipotentiaryof the United States of AmericaBANGKOK
 Excellency,
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I have the honour to present my compliments to Your Excellency and have the honor toacknowledge receipt of Your Excellency's Note No. 1107 dated 26 November l996 which reads asfollows:
 “I have the honor to present my compliments to Your Excellency and have the honor to refer to theConvention Between the Government of the United States of America and the Government of theKingdom of Thailand for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion withRespect to Taxes on Income signed by our two Governments on November 26, 1996.
 I have the further honor, on behalf of the Government of the United States of America, to conveythe following understandings relating to the Convention:
 It is understood that if the United States hereafter alters its policy regarding the provision of a taxsparing credit, or if the United States reaches an agreement on the provision of a tax sparing credit withany other country, the United States will agree to reopen negotiations with Thailand with a view to theconclusion of a Protocol which would provide a similar tax sparing credit to Thailand.
 It is understood that if Thailand agrees in a treaty or other agreement with any other country to (1) arate of tax on income or profits derived by residents of such other country on the operation of ships thatis lower than the rate specified in paragraph 2 of Article 8 (Shipping and Air Transport), or (2)treatment for the rental or use of containers in international traffic that is more favorable than thetreatment specified in paragraph 8 of Article 7 (Business Profits) or paragraph 4 of Article 8 (Shippingand Air Transport), then Thailand will agree to reopen negotiations with the United States with a view tothe conclusion of a Protocol which would extend such lower rate or more favorable treatment toresidents of the United States.
 It is understood that the use of the term "conditions" in paragraph 1 of Article 25 (Relief fromDouble Taxation) is intended to make clear that U.S. rules regarding "dual capacity" taxpayers apply indetermining the extent to which the Thailand petroleum income tax will be considered an income taxunder Article 25.
 I would appreciate confirmation that the Government of the Kingdom of Thailand shares theseunderstandings.
 Accept, Excellency, the renewed assurance of my highest consideration."
 In reply, I have the honour to confirm that the Government of the Kingdom of Thailand shares thesame understandings contained in Your Excellency’s Note under reference.
 Accept, Excellency, the renewed assurances of my highest consideration.
 (s) Amnuay ViravanDeputy Prime Minister and
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Minister of Foreign Affairs

Page 36
						

DEPARTMENT OF THE TREASURY TECHNICAL EXPLANATIONOF THE CONVENTION BETWEEN THE GOVERNMENT OF THE UNITED STATES
 OF AMERICA AND THE GOVERNMENT OF THE KINGDOM OF THAILANDFOR THE AVOIDANCE OF DOUBLE TAXATION AND THE PREVENTION
 OF FISCAL EVASION WITH RESPECT TO TAXES ON INCOMESIGNED AT BANGKOK ON NOVEMBER 26, 1996
 INTRODUCTION
 GENERAL EFFECTIVE DATE UNDER ARTICLE 30: 1 JANUARY 1998
 This document is a technical explanation of the Convention between the United Statesand Thailand which was signed on November 26, 1996 (the "Convention"). References in thisExplanation to the “U.S. Model” are to the United States Model Income Tax Convention,published on September 30, 1996. The U.S. Model was published following negotiation of theConvention, but the Convention reflects substantial consistency with the language and policies ofthe U.S. Model. References to the "OECD Model" are to the Model Tax Convention on Incomeand on Capital, published by the OECD in 1992, as subsequently amended. References to the"U.N. Model" are to the United Nations Model Double Taxation Convention between Developedand Developing Countries, published in 1980.
 The Technical Explanation is an official guide to the Convention. It reflects the policiesbehind particular Convention provisions, as well as understandings reached with respect to theapplication and interpretation of the Convention.
 TABLE OF ARTICLES
 Article 1---------------------------------Personal ScopeArticle 2---------------------------------Taxes CoveredArticle 3---------------------------------General DefinitionsArticle 4---------------------------------ResidenceArticle 5---------------------------------Permanent EstablishmentArticle 6---------------------------------Income from Immovable (Real) PropertyArticle 7---------------------------------Business ProfitsArticle 8---------------------------------Shipping and Air TransportArticle 9---------------------------------Associated EnterprisesArticle 10-------------------------------DividendsArticle 11-------------------------------InterestArticle 12-------------------------------RoyaltiesArticle 13-------------------------------GainsArticle 14-------------------------------Branch TaxArticle 15-------------------------------Independent Personal ServicesArticle 16-------------------------------Dependent Personal ServicesArticle 17-------------------------------Directors' Fees
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Article 18-------------------------------Limitation on BenefitsArticle 19-------------------------------Artistes and SportsmenArticle 20-------------------------------Pensions and Social Security PaymentsArticle 21-------------------------------Government ServiceArticle 22-------------------------------Students and TraineesArticle 23-------------------------------TeachersArticle 24-------------------------------Other IncomeArticle 25-------------------------------Relief from Double TaxationArticle 26-------------------------------Non-DiscriminationArticle 27-------------------------------Mutual Agreement ProcedureArticle 28-------------------------------Exchange of Information and Administrative AssistanceArticle 29-------------------------------Diplomatic Agents and Consular OfficersArticle 30-------------------------------Entry into ForceArticle 31-------------------------------Termination
 ARTICLE 1Personal Scope
 Paragraph 1
 Paragraph 1 of Article 1 provides that the Convention applies to residents of the UnitedStates or Thailand, except where the terms of the Convention provide otherwise. Under Article 4(Residence) a person is generally treated as a resident of a Contracting State if that person is,under the laws of that State, liable to tax therein by reason of his domicile or other similarcriteria. If, however, a person is considered a resident of both Contracting States, a single state ofresidence is assigned under Article 4. This definition governs for all purposes of the Convention.
 Certain provisions are applicable to persons who may not be residents of eitherContracting State. For example, Article 21 (Government Service) may apply to an employee of aContracting State who is resident in neither State. Paragraph 1 of Article 26 (Non-Discrimination) applies to nationals of the Contracting States. Under Article 28 (Exchange ofInformation), information may be exchanged with respect to residents of third states.
 Paragraph 2
 Paragraph 2 contains the traditional saving clause found in all U.S. treaties. TheContracting States reserve their rights, except as provided in paragraph 3, to tax their residentsand citizens as provided in their internal laws, notwithstanding any provisions of the Conventionto the contrary. For example, if a resident of Thailand is present in the United States for less than90 days to perform independent personal services, the income from the services is notattributable to a fixed base in the United States, and he receives less than $10,000 inremuneration, Article 15 (Independent Personal Services) would normally prevent the UnitedStates from taxing the income. If, however, the resident of Thailand is also a citizen of theUnited States, the saving clause permits the United States to include the remuneration in theworldwide income of the citizen and subject it to tax under the normal U.S. Internal Revenue
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Code (the “Code”) rules (i.e., without regard to Code section 894(a)).
 For purposes of the saving clause, "residence" is determined under Article 4 (Residence).Thus, if an individual who is not a U.S. citizen is a resident of the United States under the Code,and is also a resident of Thailand under its law, and that individual has a permanent homeavailable to him in Thailand and not in the United States, he would be treated as a resident ofThailand under Article 4 and for purposes of the saving clause. The United States would not bepermitted to apply its statutory rules to that person if they are inconsistent with the treaty. Thus,an individual who is a U.S. resident under the Code but who is deemed to be a resident ofThailand under the tie-breaker rules of Article 4 (Residence) would be subject to U.S. tax only tothe extent permitted by the Convention. However, the person would be treated as a U.S. residentfor U.S. tax purposes other than determining the individual’s U.S. tax liability. For example, indetermining under Code section 957 whether a foreign corporation is a controlled foreigncorporation, shares in that corporation held by the individual would be considered to be held by aU.S. resident. As a result, other U.S. citizens or residents might be deemed to be United Statesshareholders of a controlled foreign corporation subject to current inclusion of Subpart F incomerecognized by the corporation. See, Treas. Reg. section 301.7701(b)-7(a)(3).
 Under paragraph 2 each Contracting State also reserves its right to tax former citizenswhose loss of citizenship had as one of its principal purposes the avoidance of tax. This rightextends only for a period of 10 years following such loss. The United States also reserves itsright to tax former long-term lawful residents whose loss of residence status had as one of itsprincipal purposes the avoidance of tax as though the Convention had not come into force(whether or not such person is determined to be a U.S. resident under Article 4 (Residence)).This right, also, extends only for a period of 10 years following the loss of residence.
 For purposes of these “expatriation” rules, the United States treats an individual as havinga principal purpose to avoid tax if
 (a) the average annual net income tax of such individual for the period of 5taxable years ending before the date of the loss of status is greater than $100,000, or
 (b) the net worth of such individual as of such date is $500,000 or more.
 The United States defines “long-term resident” as an individual (other than a U.S. citizen) who isa lawful permanent resident of the United States in at least 8 of the prior 15 taxable years. Anindividual shall not be treated as a lawful permanent resident for any taxable year if suchindividual is treated as a resident of a foreign country under the provisions of a tax treatybetween the United States and the foreign country and the individual does not waive the benefitsof such treaty applicable to residents of the foreign country. Such a former citizen or long-termresident is taxable in the United States in accordance with the provisions of section 877 of theCode.
 Paragraph 3
 Some provisions of the Convention are intended to provide benefits by a ContractingState to its citizens and residents that do not exist under its internal law. Paragraph 3 sets forthcertain exceptions to the saving clause that preserve these benefits for citizens and residents of
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the Contracting States. Subparagraph (a) lists certain provisions of the Convention that areapplicable to all citizens and residents of a Contracting State, despite the general saving clauserule of paragraph 2:
 (1) Paragraph 2 of Article 9 (Associated Enterprises) grants the right to a correlativeadjustment with respect to income tax due on profits reallocated under Article 9.
 (2) Paragraphs 2 and 5 of Article 20 (Pensions and Social Security Payments) deal withsocial security benefits and child support payments, respectively. The inclusion of paragraph 2 inthe exceptions to the saving clause means that the grant of exclusive taxing right of socialsecurity benefits to the paying country applies to deny, for example, to the United States the rightto tax its citizens and residents on social security benefits paid by Thailand. The inclusion ofparagraph 5, which exempts child support payments from taxation by the State of residence ofthe recipient, means that if a resident of Thailand pays child support to a citizen or resident of theUnited States, the United States may not tax the recipient.
 (3) Article 25 (Relief from Double Taxation) confirms the benefit of a credit to citizensand residents of one Contracting State for income taxes paid to the other.
 (4) Article 26 (Non-Discrimination) requires one Contracting State to grant nationaltreatment to residents and citizens of the other Contracting State in certain circumstances.Excepting this Article from the saving clause requires, for example, that the United States givesuch benefits to a resident or citizen of Thailand even if that person is a citizen of the UnitedStates.
 (5) Article 27 (Mutual Agreement Procedure) may confer benefits by a Contracting Stateon its citizens and residents. For example, the statute of limitations may be waived for refundsand the competent authorities are permitted to use a definition of a term that differs from theinternal law definition. These benefits are intended to be granted by a Contracting State to itscitizens and residents.
 Subparagraph (b) of paragraph 3 provides a different set of exceptions to the savingclause. The benefits referred to are all intended to be granted to temporary residents of aContracting State (for example, in the case of the United States, holders of non-immigrant visas),but not to citizens or to persons who have acquired permanent residence in that State. Ifbeneficiaries of these provisions travel from one of the Contracting States to the other, andremain in the other long enough to become residents under its internal law, but do not acquirepermanent residence status (i.e., in the U.S. context, they do not become "green card" holders)and are not citizens of that State, the host State will continue to grant these benefits even if theyconflict with the statutory rules. The benefits preserved by this paragraph are the host countryexemptions for the following items of income: government service salaries and pensions underArticle 21 (Government Service); certain income of visiting students and trainees under Article22 (Students and Trainees); certain income of visiting teachers or researchers under Article 23(Teachers); and the income of diplomatic agents and consular officers under Article 29(Diplomatic Agents and Consular Officers).
 Paragraph 4
 Paragraph 4 states the generally accepted relationship both between the Convention anddomestic law and between the Convention and other agreements between the Contracting States(i.e., that no provision in the Convention may restrict any exclusion, exemption, deduction, credit
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or other benefit accorded by the tax laws of the Contracting States, or by any other agreementbetween the Contracting States). For example, if a deduction would be allowed under the Codein computing the U.S. taxable income of a resident of Thailand, the deduction also is allowed tothat person in computing taxable income under the Convention. Paragraph 4 also means that theConvention may not increase the tax burden on a resident of a Contracting State beyond theburden determined under domestic law. Thus, a right to tax given by the Convention cannot beexercised unless that right also exists under internal law. The relationship between the non-discrimination provisions of the Convention and other agreements is not addressed in paragraph4 but in paragraph 5.
 It follows that under the principle of paragraph 4 a taxpayer's liability for U.S. tax neednot be determined under the Convention if the Code would produce a more favorable result. Ataxpayer may not, however, choose among the provisions of the Code and the Convention in aninconsistent manner in order to minimize tax. For example, assume that a resident of Thailandhas three separate businesses in the United States. One is a profitable permanent establishmentand the other two are trades or businesses that would earn taxable income under the Code butthat do not meet the permanent establishment threshold tests of the Convention. One is profitableand the other incurs a loss. Under the Convention, the income of the permanent establishment istaxable, and both the profit and loss of the other two businesses are ignored. Under the Code, allthree would be subject to tax, but the loss would be offset against the profits of the two profitableventures. The taxpayer may not invoke the Convention to exclude the profits of the profitabletrade or business and invoke the Code to claim the loss of the loss trade or business against theprofit of the permanent establishment. (See Rev. Rul. 84-17, 1984-1 C.B. 308.) If, however, thetaxpayer invokes the Code for the taxation of all three ventures, he would not be precluded frominvoking the Convention with respect, for example, to any dividend income he may receive fromthe United States that is not effectively connected with any of his business activities in theUnited States.
 Similarly, nothing in the Convention can be used to deny any benefit granted by anyother agreement between the United States and Thailand. For example, if there were a Status ofForces Agreement between the United States and Thailand that provides certain benefits formilitary personnel or military contractors, those benefits or protections will be available toresidents of the Contracting States regardless of any provisions to the contrary (or silence) in theConvention.
 Paragraph 5
 Paragraph 5 specifically relates to non-discrimination obligations of the ContractingStates under other agreements. The provisions of paragraph 5 are an exception to the ruleprovided in paragraph 4 of this Article under which the Convention shall not restrict in anymanner any benefit now or hereafter accorded by any other agreement between the ContractingStates.
 Subparagraph (a) of paragraph 5 provides that, notwithstanding any other agreement towhich the Contracting States may be parties, a dispute concerning whether a measure is withinthe scope of this Convention shall be considered only by the competent authorities of the
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Contracting States, and the procedures under this Convention exclusively shall apply to thedispute. Thus, procedures for dealing with disputes that may be incorporated into trade,investment, or other agreements between the Contracting States shall not apply for the purposeof determining the scope of the Convention.
 Subparagraph (b) of paragraph 5 provides that, unless the competent authoritiesdetermine that a taxation measure is not within the scope of this Convention, thenondiscrimination obligations of this Convention exclusively shall apply with respect to thatmeasure, except for such national treatment or most-favored-nation ("MFN") obligations as mayapply to trade in goods under the General Agreement on Tariffs and Trade ("GATT"). Nonational treatment or MFN obligation under any other agreement shall apply with respect to thatmeasure. Thus, unless the competent authorities agree otherwise, any national treatment andMFN obligations undertaken by the Contracting States under agreements other than theConvention shall not apply to a taxation measure, with the exception of GATT as applicable totrade in goods.
 Subparagraph (c) of paragraph 5 defines a "measure" broadly. It would include, forexample, a law, regulation, rule, procedure, decision, administrative action or guidance, or anyother form of measure.
 ARTICLE 2Taxes Covered
 This Article specifies the U.S. taxes and the taxes of Thailand to which the Conventionapplies. Unlike Article 2 in the OECD Model, this Article does not contain a general descriptionof the types of taxes that are covered (i.e., income taxes), but only a listing of the specific taxescovered for both of the Contracting States. With one exception, the taxes specified in Article 2are the covered taxes for all purposes of the Convention. A broader coverage applies, however,for purposes of Article 28 (Exchange of Information). Article 28 applies with respect to all taxesimposed, in the case of the United States, under the Internal Revenue Code, and, in the case ofThailand, under the Revenue Code and under the Petroleum Tax Act.
 Paragraph 1
 Subparagraph 1(a) provides that the United States covered taxes are the Federal incometaxes imposed by the Code. Although they may be regarded as income taxes, social securitytaxes (Code sections 1401, 3101, 3111 and 3301) are specifically excluded from coverage. It isexpected that social security taxes will be dealt with in bilateral Social Security TotalizationAgreements, which are negotiated and administered by the Social Security Administration. Stateand local taxes in the United States are not covered by the Convention. The U.S. taxes coveredare referred to in the Convention as “United States tax.”
 In this Convention, like the U.S. Model, but unlike some U.S. treaties, the AccumulatedEarnings Tax and the Personal Holding Companies Tax are covered taxes because they areincome taxes and they are not otherwise excluded from coverage. Under the Code, these taxes
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will not apply to most foreign corporations because of a statutory exclusion or the corporation'sfailure to meet a statutory requirement. In the few cases where the taxes may apply to a foreigncorporation, the tax due is likely to be insignificant. Treaty coverage therefore confers little ifany benefit on such corporations.
 Subparagraph 1(b) specifies the taxes of Thailand that are covered by the Convention arethe income tax and the petroleum income tax. The Thai covered taxes are referred to in theConvention as “Thai tax.”
 Paragraph 2
 Under paragraph 2, the Convention will apply to any taxes that are identical, orsubstantially similar, to those enumerated in paragraph 1, and which are imposed in addition to,or in place of, the existing taxes after the date of signature of the Convention.
 The paragraph also provides that the competent authorities of the Contracting States willnotify each other of significant changes in their taxation laws that affect their obligations underthe Convention. The use of the term "significant" means that changes must be reported that are ofsignificance to the operation of the Convention.
 The competent authorities are also obligated to notify each other of official publishedmaterials concerning the application of the Convention. This requirement encompasses materialssuch as technical explanations, regulations, rulings and judicial decisions relating to theConvention.
 ARTICLE 3General Definitions
 Paragraph 1
 Paragraph 1 defines a number of basic terms used in the Convention. Certain others aredefined in other articles of the Convention. For example, the term "resident of a ContractingState" is defined in Article 4 (Residence). The term "permanent establishment" is defined inArticle 5 (Permanent Establishment). The terms "dividends," "interest" and "royalties" aredefined in Articles 10, 11 and 12, respectively. The introduction to paragraph 1 makes clear thatthese definitions apply for all purposes of the Convention, unless the context requires otherwise.This latter condition allows flexibility in the interpretation of the treaty in order to avoid resultsnot intended by the treaty's negotiators. Terms that are not defined in the Convention are dealtwith in paragraph 2.
 Subparagraph 1(a) defines the term "person" to include an individual, an estate, a trust, apartnership, a company and any other body of persons. The definition is significant for a varietyof reasons. For example, under Article 4, only a "person" can be a "resident" and thereforeeligible for most benefits under the treaty. Also, all "persons" are eligible to claim relief underArticle 27 (Mutual Agreement Procedure).
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This definition is more specific but not substantively different from the correspondingprovision in the OECD Model. Unlike the OECD Model, it specifically includes a trust, anestate, and a partnership. Since, however, the OECD Model's definition also uses the phrase "andany other body of persons," partnerships would be included, consistent with paragraph 2 of theArticle, to the extent that they are treated as "bodies of persons." Furthermore, because theOECD Model uses the term "includes," trusts and estates would be persons. Under Article 3(2)the meaning of the terms "partnership," "trust" and "estate" would be determined by reference tothe law of the Contracting State whose tax is being applied.
 The term "company" is defined in subparagraph 1(b) as a body corporate or an entitytreated as a body corporate for tax purposes. In the case of the United States, the rules of Treas.Reg. section 301.7701-2 generally will apply to determine whether an entity is an associationtaxable as a corporation, and thus is a company, for purposes of the Convention. Similarly, in thecase of the United States, a publicly traded partnership that is treated as a corporation underCode section 7704 will be treated as a company for purposes of the convention.
 The terms "enterprise of a Contracting State" and "enterprise of the other ContractingState" are defined in subparagraph 1(c) as an enterprise carried on by a resident of a ContractingState and an enterprise carried on by a resident of the other Contracting State. The term"enterprise" is not defined in the Convention, nor is it defined in the OECD Model or itsCommentaries. Despite the absence of a clear, generally accepted meaning for the term"enterprise," the term is understood to refer to any activity or set of activities that constitutes atrade or business. It is our understanding that the term encompasses an enterprise conductedthrough an entity (such as a partnership) that is treated as fiscally transparent in the ContractingState where the entity’s owner is resident. Further, an enterprise conducted by such an entity willbe treated as carried on by a resident of a Contracting State to the extent its partners or otherowners are residents. This approach is consistent with the Code, which under section 875attributes a trade or business conducted by a partnership to its partners and a trade or businessconducted by an estate or trust to its beneficiaries.
 An enterprise of a Contracting State need not be carried on in that State. It may be carriedon in the other Contracting State or a third state (e.g., a U.S. corporation doing all of its businessin Thailand would still be a U.S. enterprise).
 Subparagraph 1(d) defines the term "international traffic." The term means any transportby a ship or aircraft except when the vessel is operated solely between places in the otherContracting State. This definition is applicable principally in the context of Article 8 (Shippingand Air Transport).
 The exclusion from international traffic of transport solely between places in the otherContracting State means, for example, that carriage of goods or passengers solely between NewYork and Chicago by a Thai carrier (if this were possible under U.S. law) would not be treated asinternational traffic. The substantive taxing rules of the Convention relating to the taxation ofincome from transport, principally Article 8 (Shipping and Air Transport), therefore, would notapply to income from such carriage. The income would, however, be treated as business profits
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under Article 7 (Business Profits), and therefore would be taxable in the United States only ifattributable to a U.S. permanent establishment of the Thai carrier, and then only on a net basis.The gross basis U.S. tax imposed by section 887 would not apply under the circumstancesdescribed. If, however, goods or passengers are carried by a carrier resident in Thailand from anon-U.S. port to, for example, New York, and some of the goods or passengers continue on toChicago, the entire transport would be international traffic. This would be true if the internationalcarrier transferred the goods at the U.S. port of entry from a ship to a land vehicle, from a ship toa lighter, or even if the overland portion of the trip in the United States was handled by anindependent carrier under contract with the original international carrier, so long as both parts ofthe trip were reflected in original bills of lading. For this reason, the Convention refers, in thedefinition of "international traffic," to "such transport" being solely between places in the otherContracting State, while the OECD Model refers to the ship or aircraft being operated solelybetween such places. The Convention's language is intended to make clear that, as in the aboveexample, even if the goods are carried on a different aircraft for the internal portion of theinternational voyage than is used for the overseas portion of the trip, the definition applies to thatinternal portion as well as the external portion.
 Finally, a “cruise to nowhere,” i.e., a cruise beginning and ending in a port in the sameContracting State with no stops in a foreign port, would not constitute international traffic.
 Subparagraphs 1(e)(i) and (ii) define the term "competent authority" for the United Statesand Thailand, respectively. The U.S. competent authority is the Secretary of the Treasury or hisdelegate. The Secretary of the Treasury has delegated the competent authority function to theCommissioner of Internal Revenue, who in turn has delegated the authority to the AssistantCommissioner (International). With respect to interpretative issues, the Assistant Commissioneracts with the concurrence of the Associate Chief Counsel (International) of the Internal RevenueService. The Thai competent authority is the Minister of Finance or his authorizedrepresentative.
 The term "United States" is defined in subparagraph 1(f) to mean the United States ofAmerica, and, thus, is understood to include the states, the District of Columbia and theterritorial sea of the United States. The term does not include Puerto Rico, the Virgin Islands,Guam or any other U.S. possession or territory. For certain purposes, the definition is extendedto include any area outside the territorial sea of the United States over which the United exercisesrights in accordance with international law and U.S. law with respect to natural resourceexploration and exploitation of the seabed and its subsoil. This extension of the definitionapplies, however, only if the person, property or activity to which the Convention is beingapplied is connected with such natural resource exploration or exploitation. Thus, it would notinclude any activity involving the sea floor of an area over which the United States exercisedrights for natural resource purposes if that activity was unrelated to the exploration andexploitation of natural resources.
 Thailand is defined in subparagraph 1(g) to mean the Kingdom of Thailand, and, thus, isunderstood to include the territorial sea of Thailand. For certain purposes, the definition isextended to include any area adjacent to the territorial waters of Thailand over which Thailandexercises rights in accordance with international law and Thai law, with respect to natural
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resource exploration and exploitation of the seabed or its subsoil. This extension of the definitionapplies, however, only if the person, property or activity to which the Convention is beingapplied is connected with such natural resource exploration or exploitation. Thus, it would notinclude any activity involving the sea floor of an area over which Thailand exercised rights fornatural resource purposes if that activity was unrelated to the exploration and exploitation ofnatural resources.
 The terms “a Contracting State” and “the other Contracting State” are defined insubparagraph 1(h) to mean the United States or Thailand, depending on the context.
 The term “tax” is defined in subparagraph 1(j) to mean United States tax and Thai tax,depending on the context. Those two terms, in turn, are defined in Article 2 (Taxes Covered) torefer to the U.S. and Thai taxes covered, respectively.
 The term "nationals," as it relates both to the United States and to Thailand, is defined insubparagraph 1(j). This term is relevant for purposes of Articles 21 (Government Service) and 26(Non-Discrimination). A national of a Contracting States is
 (1) an individual who is a citizen or national of that State, and(2) any legal person, partnership, association or any other entity deriving its status, as
 such, from the law in force in that State.
 Paragraph 2 provides that in the application of the Convention, any term used but notdefined in the Convention will have the meaning that it has under the law of the ContractingState whose tax is being applied, unless the context requires otherwise, or unless the competentauthorities agree to a common meaning. If the term is defined under both the tax and non-taxlaws of a Contracting State, the definition in the tax law is understood to take precedence overthe definition in the non-tax laws. There also may be cases where the tax laws of a State containmultiple definitions of the same term. In such a case, the definition used for purposes of theparticular provision at issue, if any, should be used. If, however, the meaning of a term cannot bereadily determined under the law of a Contracting State, or if there is a conflict in meaning underthe laws of the two States that creates difficulties in the application of the Convention, thecompetent authorities may, pursuant to Article 27 (Mutual Agreement Procedure), agree to acommon meaning in order to prevent double taxation or to further any other purpose of theConvention. Likewise, if the definition of a term under either paragraph 1 of Article 3 or the taxlaw of a Contracting State would result in a circumstance unintended by the treaty negotiators orby the Contracting States, the competent authorities may agree to a common meaning of theterm. This is a case where “the context” requires the use of a different definition. The commonmeaning agreed to need not conform to the meaning of the term under the laws of eitherContracting State.
 It is understood that the reference in paragraph 2 to the law of a Contracting State meansthe law in effect at the time the treaty is being applied, not the law as in effect at the time thetreaty was signed. The use of an ambulatory definition, however, may lead to results that are atvariance with the intentions of the negotiators and of the Contracting States when the treaty wasnegotiated and ratified. The reference in both paragraphs 1 and 2 to the "context otherwiserequiring" a definition different from the treaty definition, in paragraph 1, or from the internal
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law definition of the Contracting State whose tax is being imposed, under paragraph 2, refers to acircumstance where the result intended by the Contracting States is different from the result thatwould obtain under either the paragraph 1 definition or the statutory definition. Thus, the contextmay require the use of a different definition. Flexibility in determining the appropriate definitionto use is required.
 ARTICLE 4Residence
 This Article sets forth rules for determining whether a person is a resident of aContracting State for purposes of the Convention. As a general matter only residents of theContracting States may claim the benefits of the Convention, although certain benefits apply tonationals of a Contracting State, whether or not the person is a resident. The treaty definition ofresidence is to be used only for purposes of the Convention. The fact that a person is determinedto be a resident of a Contracting State under Article 4 does not necessarily entitle that person tothe benefits of the Convention. In addition to being a resident, a person also must qualify forbenefits under Article 18 (Limitation on Benefits) in order to receive benefits conferred onresidents of a Contracting State.
 The determination of residence for treaty purposes looks first to a person's liability to taxas a resident under the respective taxation laws of the Contracting States. As a general matter, aperson who, under those laws, is a resident of one Contracting State and not of the other needlook no further. That person is a resident for purposes of the Convention of the State in which heis resident under internal law. If, however, a person is resident in both Contracting States undertheir respective taxation laws, the Article proceeds, where possible, to assign a single State ofresidence to such a person for purposes of the Convention through the use of tie-breaker rules.
 Paragraph 1
 The term "resident of a Contracting State" is defined in paragraph 1. In general, thisdefinition incorporates the definitions of residence in U.S. law and that of Thailand by referringto a resident as a person who, under the laws of a Contracting State, is subject to tax there byreason of his domicile, residence, citizenship, place of management, place of incorporation orany other similar criterion. Thus, residents of the United States include aliens who are consideredU.S. residents under Code section 7701(b). The paragraph states that the term “resident of aContracting State” also includes the Government of a Contracting State, as well as politicalsubdivisions and local authorities.
 Certain entities that are nominally subject to tax but that in practice rarely pay tax alsowould generally be treated as residents and therefore accorded treaty benefits. For example,RICs, REITs and REMICs are all residents of the United States for purposes of the treaty.Although the income earned by these entities normally is not subject to U.S. tax in the hands ofthe entity, they are taxable to the extent that they do not currently distribute their profits, andtherefore may be regarded as "liable to tax." They also must satisfy a number of requirementsunder the Code in order to be entitled to special tax treatment.
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It is also generally accepted that an entity that would be liable for tax as a resident underthe internal law of a state but for a specific exemption from tax (either complete or partial) is aresident of that state for purposes of paragraph 1. The practice of including as residentsorganizations that are generally exempt from tax reflects the fact that under U.S. law, certainorganizations that generally are considered to be tax-exempt entities may be subject to certainexcise taxes or to income tax on their unrelated business income. Thus, a U.S. pension trust, oran exempt section 501(c) organization (such as a U.S. charity) that is generally exempt from taxunder U.S. law is considered a resident of the United States for all purposes of the treaty.
 Paragraph 1 provides that a person who is liable to tax in a Contracting State only inrespect of income from sources within that State will not be treated as a resident of thatContracting State for purposes of the Convention. Thus, a consular official of Thailand who isposted in the United States, who may be subject to U.S. tax on U.S. source investment income,but is not taxable in the United States on non-U.S. source income, would not be considered aresident of the United States for purposes of the Convention. (See Code section 7701(b)(5)(B)).Similarly, although not stated explicitly in this Article, an enterprise of Thailand with apermanent establishment in the United States is not, by virtue of that permanent establishment, aresident of the United States. The enterprise generally is subject to U.S. tax only with respect toits income that is attributable to the U.S. permanent establishment, not with respect to itsworldwide income, as is a U.S. resident.
 A U.S. citizen or a nonresident alien lawfully admitted for permanent residence (a "greencard" holder), who is not a resident of Thailand under paragraph 1, will be treated as a U.S.resident for purposes of the Convention only if such individual has a substantial presence,permanent home or habitual abode in the United States. If such an individual is also a resident ofThailand, he shall be considered a resident of both Contracting States and his residence forpurposes of this convention shall be determined under paragraph 2. Thus, a U.S. citizen or "greencard" holder who has no substantial presence, permanent home, or habitual abode in eitherContracting State generally will not be entitled to benefits under the Convention. (However, asnoted above in connection with Article 1 (Personal Scope), limited Convention benefits areavailable to certain persons who are not residents of either Contracting State.)
 Special problems are presented by fiscally transparent entities such as partnerships andcertain estates and trusts that are not subject to tax at the entity level because they are treated asfiscally transparent under the laws of either Contracting State. Entities falling under thisdescription in the United States would include partnerships, common investment trusts undersection 584, grantor trusts and U.S. limited liability companies (“LLC’s”) that are treated aspartnerships for U.S. tax purposes.
 It is our understanding that an item of income derived through such fiscally transparententities will be considered to be derived by a resident of a Contracting State if the resident istreated under the taxation laws of the State where he is resident as deriving the item of income.
 For example, if a Thailand corporation distributes a dividend to an entity that is treated asfiscally transparent for U.S. tax purposes, the dividend will be considered to be derived by a
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resident of the U.S. only to the extent that U.S. tax law treats one or more U.S. residents (whosestatus as U.S. residents is determined, for this purpose, under U.S. tax law) as deriving thedividend income for U.S. tax purposes. In the case of a partnership, the persons who are, underU.S. tax law, treated as partners of the entity would normally be the persons whom the U.S. taxlaw would treat as deriving the dividend income through the partnership. Also, it follows thatpartners whom the U.S. treats as deriving the dividend income for U.S. tax purposes but who arenot U.S. residents under U.S. tax law may not claim a benefit for the dividend paid to the entityunder the Convention, because they are not residents of the United States for purposes ofclaiming this treaty benefit. (If, however, the country in which they are treated as resident for taxpurposes, as determined under the laws of that country, has an income tax convention withThailand, they may be entitled to claim a benefit under that convention.) In contrast, if, forexample, an entity is organized under U.S. laws and is classified as a corporation for U.S. taxpurposes, dividends paid by a Thailand corporation to the U.S. entity will be considered derivedby a resident of the United States since the U.S. corporation is treated under U.S. taxation lawsas a resident of the United States and as deriving the income.
 These results would obtain even if the entity were viewed differently under the tax lawsof Thailand (e.g., as not fiscally transparent in the first example above where the entity is treatedas a partnership for U.S. tax purposes or as fiscally transparent in the second example where theentity is viewed as not fiscally transparent for U.S. tax purposes). Similarly, the characterizationof the entity in a third country is also irrelevant, even if the entity is organized in that thirdcountry. The results obtain regardless of whether the entity is disregarded as a separate entityunder the laws of one jurisdiction but not the other, such as a single owner entity that is viewedas a branch for U.S. tax purposes and as a corporation for Thai tax purposes. The results alsoobtain regardless of where the entity is organized, i.e., in the United States, in Thailand, or in athird country.
 For example, income from Thailand sources received by an entity organized under thelaws of Thailand, which is treated for U.S. tax purposes as a corporation and is owned by a U.S.shareholder who is a U.S. resident for U.S. tax purposes, is not considered derived by theshareholder of that corporation even if, under the tax laws of Thailand, the entity is treated asfiscally transparent. Rather, for purposes of the Convention, the income is treated as derived bythe Thai entity.
 The rule also applies to trusts to the extent that they are fiscally transparent in eitherContracting State. For example, if X, a resident of Thailand, creates a revocable trust and namespersons resident in a third country as the beneficiaries of the trust, X would be treated as thebeneficial owner of income derived from the United States under the Code's rules. If Thailandhas no rules comparable to those in sections 671 through 679 of the Code then it is possible thatunder Thai law neither X nor the trust would be taxed on the income derived from the UnitedStates. In these cases it is to be understood that the trust's income would be regarded as beingderived by a resident of Thailand only to the extent that the laws of Thailand treat Thai residentsas deriving the income for tax purposes.
 The taxation laws of a Contracting State may treat an item of income, profit or gain asincome, profit or gain of a resident of that State even if the resident is not subject to tax on that
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particular item of income, profit or gain. For example, if a Contracting State has a participationexemption for certain foreign-source dividends and capital gains, such income or gains would beregarded as income or gain of a resident of that State who otherwise derived the income or gain,despite the fact that the resident could be exempt from tax in that State on the income or gain.
 Income will be considered derived through a fiscally transparent entity if the entity’sparticipation in the transaction giving rise to the income, profit or gain in question is respectedafter application of any source State anti-abuse principles based on substance over form andsimilar analyses. For example, if a partnership with U.S. partners receives income arising in theother Contracting State, that income will be considered to be derived through the partnership byits partners as long as the partnership’s participation in the transaction is not disregarded for lackof economic substance. In such a case, the partners would be considered to be the beneficialowners of the income.
 Paragraph 2
 If, under the laws of the two Contracting States, and, thus, under paragraph 1, anindividual is deemed to be a resident of both Contracting States, a series of tie-breaker rules areprovided in paragraph 2 to determine a single State of residence for that individual. These testsare to be applied in the order in which they are stated. The first test is based on where theindividual has a permanent home. If that test is inconclusive because the individual has apermanent home available to him in both States, he will be considered to be a resident of theContracting State where his personal and economic relations are closest (i.e., the location of his"center of vital interests"). If that test is also inconclusive, or if he does not have a permanenthome available to him in either State, he will be treated as a resident of the Contracting Statewhere he maintains an habitual abode. If he has an habitual abode in both States or in neither ofthem, he will be treated as a resident of his Contracting State of citizenship. If he is a citizen ofboth States or of neither, the matter will be considered by the competent authorities, who willassign a single State of residence.
 Paragraph 3
 Paragraph 3 settles dual-residence issues for persons other than individuals. Acorporation is resident in the United States if it is created or organized under the laws of theUnited States or a political subdivision thereof. In Thailand, a corporation is treated as a residentof Thailand if it is incorporated there. Since the same test is used to determine corporateresidence under the laws of the United States and under the laws of Thailand, dual corporateresidence will not occur. If a person other than an individual or company is resident in bothContracting States, the competent authorities shall determine by mutual agreement a single Stateof residence for that person for purposes of the convention.
 ARTICLE 5Permanent Establishment
 This Article defines the term "permanent establishment," a term that is significant for
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several articles of the Convention. The existence of a permanent establishment in a ContractingState is necessary under Article 7 (Business Profits) for the taxation by that State of the businessprofits of a resident of the other Contracting State. Since the term "fixed base" in Article 15(Independent Personal Services) is understood by reference to the definition of "permanentestablishment," this Article is also relevant for purposes of Article 15. Articles 10, 11 and 12(dealing with dividends, interest, and royalties, respectively) provide for reduced rates of tax atsource on payments of these items of income to a resident of the other State only when theincome is not attributable to a permanent establishment or fixed base that the recipient has in thesource State. The concept is also relevant in determining when a Contracting State may impose abranch tax under Article 14 (Branch Tax) and certain "other income" under Article 24 (OtherIncome).
 Paragraph 1
 The basic definition of the term "permanent establishment" is contained in paragraph 1.As used in the Convention, the term means a fixed place of business through which the businessof an enterprise is wholly or partly carried on.
 Paragraph 2
 Paragraph 2 lists a number of types of fixed places of business that constitute apermanent establishment. This list is illustrative and non-exclusive. According to paragraph 2,the term permanent establishment includes a place of management, a branch, an office, a factory,a workshop, a warehouse, in relation to a person performing storage facilities for others, and amine, oil or gas well, quarry or other place of extraction of natural resources. As indicated in theOECD Commentaries (see paragraphs 4 through 8), a general principle to be observed indetermining whether a permanent establishment exists under paragraphs 1 and 2 is that the placeof business must be “fixed” in the sense that a particular building or physical location is used bythe enterprise for the conduct of its business, and that it must be foreseeable that the enterprise’suse of this building or other physical location will be more than temporary. The use of singularnouns in this illustrative list is not meant to imply that each such place of business constitutes aseparate permanent establishment. In the case of mines or wells, for example, several such placesof business could constitute a single permanent establishment if the project forms a commercialand geographical whole.
 Paragraph 3
 Paragraph 3 describes several additional activities or business sites that will constitute apermanent establishment. Paragraph 3(a) adds that the term "permanent establishment" mayinclude a building site or a construction, assembly or installation project, or supervisory activitiesconnected with such sites or projects. It may include, as well, a drilling rig or ship used for theexploration or exploitation of natural resources. The sites or activities described in subparagraph(a) will constitute a permanent establishment only if they continue for a period or periodsaggregating more than 120 days within any twelve-month period. This limit does not apply to thesite of the actual production of oil or gas from a well or any other place of extraction of naturalresources, because such activity is dealt with in subparagraph (g) of paragraph 2.
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The 120-day test applies separately to each site or project. The count of days for purposesof the 120-day threshold begins when work (including preparatory work carried on by theenterprise) physically begins in a Contracting State. A series of contracts or projects by acontractor that are interdependent both commercially and geographically are to be treated as asingle project for purposes of applying the 120-day threshold test. For example, the constructionof a housing development would be considered as a single project even if each house wereconstructed for a different purchaser. Several drilling rigs operated by a drilling contractor in thesame sector of the continental shelf also normally would be treated as a single project.
 If the 120-day threshold is exceeded in a twelve-month period, the site or projectconstitutes a permanent establishment from the first day of activity within that twelve-monthperiod. In applying this paragraph, time spent by a sub-contractor on a building site is counted astime spent by the general contractor at the site for purposes of determining whether the generalcontractor has a permanent establishment. However, for the sub-contractor itself to be treated ashaving a permanent establishment, the sub-contractor's activities at the site must last for morethan 120 days within any twelve-month period. If a sub-contractor is on a site intermittently timeis measured from the first day the sub-contractor is on the site until the last day (i.e., interveningdays that the sub-contractor is not on the site are counted) for purposes of applying the 120-dayrule.
 These interpretations of paragraph 3(a) are based on the Commentary to paragraph 3 ofArticle 5 of the OECD Model, which contains language similar to that in the Convention (exceptfor the absence in the OECD Model of a rule for drilling rigs). These interpretations areconsistent with the generally accepted international interpretation of the language in paragraph3(a) of Article 5 of the Convention.
 Paragraph 3(b) provides that the term "permanent establishment" encompasses thefurnishing of services, including consultancy services, by an enterprise of a Contracting Statethrough its employees or any other personnel engaged for that purpose if one of two tests aresatisfied. The activities will constitute a permanent establishment only if
 (1) the activities for the same or a connected project continue within a State for a periodor periods aggregating more than 90 days within any twelve-month period, or,
 (2) the services are performed within a State for a related enterprise within the meaningof paragraph 1 of Article 9, in which case no time threshold must be met.
 Services rendered for an unrelated enterprise within the country for a period or periodsaggregating less than 30 days in any taxable year will not cause a permanent establishment toexist in that taxable year. That time will count, however, in determining whether the 90-day testhas been met. Thus, if services are performed in Thailand on behalf of a U.S. enterprise for 20days at the end of year 1, continuing for an additional 80 days at the beginning of year 2, apermanent establishment would exist in Thailand, because the 90-day threshold has been passed,but there would be a permanent establishment only in year 2, and not in year 1, and, thus, onlythe income of year two would be subject to tax in Thailand. As with respect to the 120-daythreshold discussed above, the count of days for purposes of the 90-day threshold begins whenwork (including preparatory work carried on by the enterprise) begins in a Contracting State.
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Paragraph 4
 This paragraph contains exceptions to the general rule of paragraph 1, listing a number ofactivities that may be carried on through a fixed place of business, but which nevertheless do notcreate a permanent establishment. The use of facilities solely to store or display merchandisebelonging to an enterprise does not constitute a permanent establishment of that enterprise. Themaintenance of a stock of goods belonging to an enterprise solely for the purpose of storage ordisplay, or solely for the purpose of processing by another enterprise does not give rise to apermanent establishment of the first-mentioned enterprise. The maintenance of a fixed place ofbusiness solely for the purpose of purchasing goods or merchandise, or for collectinginformation, for the enterprise, or for other activities that have a preparatory or auxiliarycharacter for the enterprise, such as advertising, or the supply of information do not constitute apermanent establishment of the enterprise. Thus, for example, an employee of a U.S.manufacturer gathering information as part of a market research project would not constitute apermanent establishment of the manufacturer, even if the activity takes place through a fixedplace of business. Similarly, as explained in paragraph 22 of the OECD Commentaries, anemployee of a news organization engaged merely in gathering information would not constitute apermanent establishment of the news organization.
 Paragraph 5
 Unlike the U.S. and OECD Models, subparagraphs (a) and (b) of paragraph 4 do notcarve out the use of facilities or the maintenance of a stock of goods solely for the purpose ofdelivery from constituting a permanent establishment. Paragraph 5, however, adds that the term"permanent establishment" shall be deemed not to include the use of facilities or the maintenanceof a stock of goods or merchandise for the purpose of occasional delivery of such goods ormerchandise. A permanent establishment does exist if deliveries are made on a regular basisfrom a warehouse or other storage facility.
 Paragraph 6
 Paragraphs 6 and 7 specify when activities carried on by an agent on behalf of anenterprise create a permanent establishment of that enterprise. Paragraph 6 sets forth threeconditions under which a dependent agent of an enterprise is deemed to constitute a permanentestablishment of the enterprise. The enterprise will have a permanent establishment in a State ifthe agent has and regularly exercises in that State an authority to conclude contracts that arebinding on the enterprise. If, however, his activities are limited to those activities specified inparagraphs 4 and 5 which would not constitute a permanent establishment if carried on by theenterprise through a fixed place of business, the agent is not a permanent establishment of theenterprise. The enterprise also will have a permanent establishment in that State if the agentregularly secures orders in that State for the enterprise, even if the agent has no authority toconclude contracts on behalf of the enterprise. In addition, the enterprise will have a permanentestablishment in that State if the agent maintains a stock of goods or merchandise belonging tothat enterprise in that State for the enterprise from which the agent regularly makes deliveries onbehalf of the enterprise.
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Paragraph 7
 Under paragraph 7, an enterprise is not deemed to have a permanent establishment in aContracting State merely because it carries on business in that State through an independentagent, including a broker or general commission agent, if the agent is acting in the ordinarycourse of his business as an independent agent. Thus, there are two conditions that must besatisfied: the agent must be both legally and economically independent of the enterprise, and theagent must be acting in the ordinary course of its business in carrying out activities on behalf ofthe enterprise.
 Whether the agent and the enterprise are independent is a factual determination. Amongthe questions to be considered are the extent to which the agent operates on the basis ofinstructions from the enterprise. An agent that is subject to detailed instructions regarding theconduct of its operations or comprehensive control by the enterprise is not legally independent.
 In determining whether the agent is economically independent, a relevant factor is theextent to which the agent bears business risk. Business risk refers primarily to risk of loss. Anindependent agent typically bears risk of loss from its own activities. In the absence of otherfactors that would establish dependence, an agent that shares business risk with the enterprise, orhas its own business risk, is economically independent because its business activities are notintegrated with those of the principal. Conversely, an agent that bears little or no risk from thatactivities it performs is not economically independent and therefore is not described in paragraph7.
 Another relevant factor in determining whether an agent is economically independent iswhether the agent has an exclusive or nearly exclusive relationship with the principal. Such arelationship may indicate that the principal has economic control over the agent. A number ofprincipals acting in concert also may have economic control over the agent. The limited scope ofthe agent's activities and the agent's dependence on a single source of income may indicate thatthe agent lacks economic independence. Unlike the comparable provisions in the U.S. Model,paragraph 7 provides that an agent will not be considered to be an independent agent within themeaning of paragraph 7 when, by agreement between the agent and the enterprise, the activitiesof the agent are devoted wholly or almost wholly on behalf of that enterprise or other enterprisescontrolling, or controlled by, that enterprise. It should be borne in mind, however, that, in theabsence of such an agreement between the agent and the enterprise, exclusivity is not in itself aconclusive test: an agent may be economically independent notwithstanding an exclusiverelationship with the principal if it has the capacity to diversify and acquire other clients withoutsubstantial modifications to its current business and without substantial harm to its businessprofits. Thus, exclusivity should be viewed as a pointer to further investigation of therelationship between the principal and the agent. Each case must be addressed on the basis of itsown facts and circumstances.
 Paragraph 8
 Paragraph 8 clarifies that a company that is a resident of a Contracting State is not

Page 54
						

deemed to have a permanent establishment in the other Contracting State merely because itcontrols, or is controlled by, a company that is a resident of that other Contracting State, or thatcarries on business in that other Contracting State. The determination whether a permanentestablishment exists is made solely on the basis of the factors described in paragraphs 1 through7 of the Article. Whether a company is a permanent establishment of a related company,therefore, is based solely on those factors and not on the ownership or control relationshipbetween the companies.
 ARTICLE 6Income from Immovable (Real) Property
 This Article deals with the taxation of income from immovable, or real, property. Thetwo terms should be understood to have the same meaning.
 Paragraph 1
 The first paragraph of Article 6 states the general rule that income of a resident of aContracting State derived from real property situated in the other Contracting State may be taxedin the Contracting State in which the property is situated. The paragraph specifies that incomefrom real property includes income from agriculture and forestry. Paragraph 3 clarifies that theincome referred to in paragraph 1 also means income from any use of real property, including,but not limited to, income from direct use by the owner (in which case income may be imputedto the owner for tax purposes) and rental income from the letting of real property.
 This Article does not grant an exclusive taxing right to the situs State; the situs State ismerely given the primary right to tax. The Article does not impose any limitation in terms of rateor form of tax on the situs State.
 Paragraph 2
 The terms "immovable property" or “real property” are defined in paragraph 2 byreference to the internal law definition in the situs State. In the case of the United States, the termhas the meaning given to it by Treas. Reg. § 1.897-1(b). In addition, paragraph 2 specifies certainclasses of property, including rights, that, regardless of domestic law definitions, are to beincluded within the meaning of the terms for purposes of the Convention. It also specifies thatthe terms do not include ships, boats, or aircraft in any event.
 Paragraph 3
 Paragraph 3 makes clear that all forms of income derived from the exploitation of realproperty are taxable in the Contracting State in which the property is situated. In the case of a netlease of real property, if a net election has not been made, the gross rental payment (beforedeductible expenses incurred by the lessee) is treated as income from the property. Income fromthe disposition of an interest in real property, however, is not considered "derived" from realproperty and is not dealt with in this article. The taxation of that income is addressed in Article
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13 (Gains). Also, the interest paid on a mortgage on real property and distributions by a U.S.Real Estate Investment Trust are not dealt with in Article 6. Such payments would fall underArticles 10 (Dividends), 11 (Interest) or 13 (Gains). Finally, dividends paid by a United StatesReal Property Holding Corporation are not considered to be income from the exploitation of realproperty: such payments would fall under Article 10 (Dividends) or 13(Gains).
 Paragraph 4
 This paragraph specifies that the basic rule of paragraph 1 (as elaborated in paragraph 3)applies to income from real property of an enterprise and to income from real property used forthe performance of independent personal services. This clarifies that the situs country may taxthe real property income (including rental income) of a resident of the other Contracting State inthe absence of attribution to a permanent establishment or fixed base in the situs State. Thisprovision represents an exception to the general rule under Articles 7 (Business Profits) and 15(Independent Personal Services) that income must be attributable to a permanent establishmentor fixed base, respectively, in order to be taxable in the situs State.
 ARTICLE 7Business Profits
 This Article provides rules for the taxation by a Contracting State of the business profitsof an enterprise of the other Contracting State.
 Paragraph 1
 Paragraph 1 states the general rule that business profits (as defined in paragraph 8) of anenterprise of one Contracting State may not be taxed by the other Contracting State unless theenterprise carries on business in that other Contracting State through a permanent establishment(as defined in Article 5 (Permanent Establishment)) situated there. If the enterprise has apermanent establishment in the other Contracting State, that other State may tax the portion ofthe enterprise's business profits which is attributable to the permanent establishment itself(subparagraph 1(a)). Under certain circumstances, the State in which the permanentestablishment exists may also tax income of the enterprise attributable to sales in that other Stateof goods or merchandise of the same kind as those sold through the permanent establishment(subparagraph 1(b)), or to other business transactions carried on in that other State which are ofthe same or similar kind as those effected through the permanent establishment (subparagraph1(c)). The rules in subparagraphs (b) and (c) are of a type known as “limited force of attraction”rules.
 This limited force of attraction rule is similar to, but narrower than, a rule found in theU.N. Model. Under the rule in the U.N. Model, if an enterprise of one Contracting State derivesincome from the sale of goods or the carrying on of other business activities through a permanentestablishment situated in the other Contracting State, income derived directly by the enterprise(i.e., not through the permanent establishment) from the sale of goods of the same or similar kindas those sold through the permanent establishment or from the carrying on of activities of the
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same or similar kind as those carried on through the permanent establishment may be attributedto the permanent establishment. Countries that insist on including a limited force of attractionrule see it as a means of preventing avoidance of their tax at source. The force of attraction rulein this Convention focuses on its anti-abuse function. Its application is limited to situations inwhich it can be shown that the transaction giving rise to the income was carried out outside thepermanent establishment in order to avoid taxation in the country in which the permanentestablishment is situated. For example, if the Bangkok office of a U.S. consulting firm providescertain services to small companies in Thailand and a very large Thai company requires similarservices but on a scale too large for the permanent establishment to handle, the Thai companymight enter into a contract with the consulting firm's home office in the United States to providethose services directly. The income from that transaction would not be attributed to thepermanent establishment because it could not be shown that the transaction was structuredthrough the U.S. office in order to avoid Thai tax. If, however, some small Thai companies areserved by the Bangkok office and other similar-sized companies are served directly from theUnited States, it might be possible to show that services were carried out through the home officeto avoid Thai tax. If such a case were made, the income from these contracts with the homeoffice would be attributed to the permanent establishment.
 The limited force of attraction rule in this Convention is narrower than the rule of Codesection 864(c)(3).
 Paragraph 2
 Paragraph 2 provides rules for the attribution of business profits to a permanentestablishment. The Contracting States will attribute to a permanent establishment the profits thatit would have earned had it been an independent enterprise engaged in the same or similaractivities under the same or similar circumstances. This language incorporates the arm's lengthstandard for purposes of determining the profits attributable to a permanent establishment. Thecomputation of business profits attributable to a permanent establishment under this paragraph issubject to the rules of paragraph 3 for the allowance of expenses incurred for the purposes ofearning the profits.
 The “attributable to” concept of paragraph 2 is analogous but not entirely equivalent tothe “effectively connected” concept in Code section 864(c). The profits attributable to apermanent establishment may be from sources within or without a Contracting State. Thus, forexample, items of income described in section 864(c)(4) of the Code which are "attributable to" apermanent establishment in the United States are subject to tax by the United States. In addition,the "attributable to" concept does not incorporate the limited force of attraction rule of Codesection 864(c)(3), although the concept is subject to the limited force of attraction rules ofsubparagraphs 1(b) and 1(c) described above.
 Paragraph 3
 Paragraph 3 provides that in determining the business profits of a permanentestablishment, deductions shall be allowed for the expenses incurred for the purposes of thepermanent establishment, ensuring that business profits will be taxed on a net basis. This rule is

Page 57
						

not limited to expenses incurred exclusively for the purposes of the permanent establishment, butincludes a reasonable allocation or apportionment of executive and general administrativeexpenses incurred for the purposes of the enterprise as a whole, or that part of the enterprise thatincludes the permanent establishment. Deductions are to be allowed regardless of whichaccounting unit of the enterprise books the expenses, so long as they are incurred for thepurposes of the permanent establishment. For example, a portion of the general administrativeexpense recorded on the books of the home office in one State may be deducted by a permanentestablishment in the other if properly allocable thereto.
 The paragraph specifies that the expenses that may be considered to be incurred for thepurposes of the permanent establishment include a reasonable amount of executive and generaladministrative expenses. Unlike the U.S. Model, the paragraph does not specify that research anddevelopment expenses and interest may also be allocated on a reasonable basis, but this isunderstood to be implicit. This rule permits (but does not require) each Contracting State toapply the type of expense allocation rules provided by U.S. law (such as in Treas. Reg. sections1.861-8 and 1.882-5).
 Paragraph 3 does not permit a deduction for expenses charged to a permanentestablishment by another unit of the enterprise. Thus, a permanent establishment may not deducta royalty deemed paid to the head office. Similarly, a permanent establishment may not increaseits business profits by the amount of any notional fees for ancillary services performed foranother unit of the enterprise, but also should not receive a deduction for the expense ofproviding such services, since those expenses would be incurred for purposes of a business unitother than the permanent establishment.
 Paragraph 4
 Paragraph 4 of this Article corresponds to paragraph 4 of Article 7 of the OECD Model.The paragraph provides that a Contracting State may, where it is customary to do so under itslaw and practice, determine the profits attributable to a permanent establishment on the basis ofan apportionment of the total profits of the enterprise. The paragraph clearly states, however, thatany such approach must be designed to approximate an arm’s length result.
 Paragraph 5
 Paragraph 5 provides that no business profits can be attributed to a permanentestablishment merely because it purchases goods or merchandise for the enterprise of which it isa part. This rule applies only to an office that performs functions for the enterprise in addition topurchasing. The income attribution issue does not arise if the sole activity of the office in thehost State is the purchase of goods or merchandise because such activity does not give rise to apermanent establishment under Article 5 (Permanent Establishment). A common situation inwhich paragraph 5 is relevant is one in which a permanent establishment purchases raw materialsfor the enterprise's manufacturing operation conducted outside the United States and sells themanufactured product. While business profits may be attributable to the permanent establishmentwith respect to its sales activities, no profits are attributable to it with respect to its purchasingactivities.
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Paragraph 6
 Paragraph 6 provides that profits shall be determined by the same method of accountingeach year, unless there is good reason to change the method used. This rule assures consistent taxtreatment over time for permanent establishments. It limits the ability of both the ContractingState and the enterprise to change accounting methods to be applied to the permanentestablishment. It does not, however, restrict a Contracting State from imposing additionalrequirements, such as the rules under Code section 481, to prevent amounts from beingduplicated or omitted following a change in accounting method.
 Paragraph 7
 Paragraph 7 coordinates the provisions of Article 7 and other provisions of theConvention. Under this paragraph, when business profits include items of income that are dealtwith separately under other articles of the Convention, the provisions of those articles will,except when they specifically provide to the contrary, take precedence over the provisions ofArticle 7. For example, the taxation of dividends will be determined by the rules of Article 10(Dividends), and not by Article 7, except where, as provided in paragraph 5 of Article 10, thedividend is attributable to a permanent establishment or fixed base. In the latter case theprovisions of Articles 7 or 15 (Independent Personal Services) apply. Thus, an enterprise of oneState deriving dividends from the other State may not rely on Article 7 to exempt those dividendsfrom tax at source if they are not attributable to a permanent establishment of the enterprise inthe other State. By the same token, if the dividends are attributable to a permanent establishmentin the other State, the dividends may be taxed on a net income basis at the source State’s fullcorporate tax rate, rather than on a gross basis under Article 10 (Dividends).
 As provided in Article 8 (Shipping and Air Transport), income derived from shipping andair transport activities in international traffic and rental income incidental to such internationaltransport described in that Article is taxable, or exempt, only under the provisions of Article 8,irrespective of whether it is attributable to a permanent establishment situated in the source State.
 Paragraph 8
 The term "business profits" is defined generally in paragraph 8 to mean income derivedfrom any trade or business.
 In accordance with this broad definition, the term "business profits" is understood toinclude income attributable to notional principal contracts and other financial instruments to theextent that the income is attributable to a trade or business of dealing in such instruments, or isotherwise related to a trade or business (as in the case of a notional principal contract enteredinto for the purpose of hedging currency risk arising from an active trade or business). Any otherincome derived from such instruments is, unless specifically covered in another article, dealtwith under Article 24 (Other Income).
 Income earned by an enterprise from the furnishing of personal services is business
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profits. Thus, a consulting firm resident in one State whose employees perform services in theother State through a permanent establishment may be taxed in that other State on a net basisunder Article 7, and not under Article 15 (Independent Personal Services), which applies only toindividuals. The salaries of the employees would be subject to the rules of Article 16 (DependentPersonal Services).
 The paragraph specifies that the term "business profits" includes income derived by anenterprise from the rental of ships, aircraft, and containers, including trailers, barges and relatedequipment for the transport of containers if such income is not incidental to income from theoperation of ships or aircraft in international traffic (in which case it would be subject to Article8 (Shipping and Air Transport)). The inclusion of such in business profits means that suchincome earned by a resident of a Contacting State can taxed by the other Contracting State onlyif the income is attributable to a permanent establishment in that other State, and, if the income istaxable, it can taxed only on a net basis.
 Paragraph 9
 Paragraph 9 incorporates into the Convention the rule of Code section 864(c)(6). Like theCode section on which it is based, paragraph 8 provides that any income or gain attributable to apermanent establishment or a fixed base during its existence is taxable in the Contracting Statewhere the permanent establishment or fixed base is situated, even if the payment of that incomeor gain is deferred until after the permanent establishment or fixed base ceases to exist. This ruleapplies with respect to paragraphs 1 and 2 of Article 7 (Business Profits), paragraph 5 of Article10 (Dividends), paragraph 5 of Article 11 (Interest), paragraph 4 of Article 12 (Royalties), andparagraph 1(a) of Article 15 (Independent Personal Services) and paragraph 2 of Article 24(Other Income).
 Relation to Other Articles
 This Article is subject to the saving clause of paragraph 2 of Article 1 (Personal Scope).Thus, if a citizen of the United States who is a resident of Thailand under the treaty derivesbusiness profits from the United States that are not attributable to a permanent establishment inthe United States, the United States may tax those profits, notwithstanding the provision ofparagraph 1 of this Article which would exempt the income from U.S. tax.
 The benefits of this Article are also subject to Article 18 (Limitation on Benefits). Thus,an enterprise of Thailand that derives income effectively connected with a U.S. trade or businessthat does not constitute a permanent establishment under Article 5, may not claim the benefits ofArticle 7 unless the resident carrying on the enterprise qualifies for such benefits under Article18.
 ARTICLE 8Shipping and Air Transport
 This Article governs the taxation of profits from the operation of ships and aircraft in
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international traffic. The term "international traffic" is defined in subparagraph 1(d) of Article 3(General Definitions).
 Paragraph 1
 Subparagraphs 1(a) and (b) provide, for United States and Thai residents, respectively,that profits derived by a resident of a Contracting State from the operation of aircraft ininternational traffic are taxable only in that Contracting State. Because paragraph 7 of Article 7(Business Profits) defers to Article 8 with respect to shipping income, such income derived by aresident of one of the Contracting States may not be taxed in the other State even if the residenthas a permanent establishment in that other State. Thus, if a U.S. airline has a ticket office inThailand, Thailand may not tax the airline's profits attributable to that office under Article 7.Unlike most treaties, however, the exclusive residence State taxation rule applies only to incomefrom the operation of aircraft in international traffic, and not to income from the operation ofships.
 Paragraph 2
 Paragraph 2 provides for limited source country taxation of income from the operation ofships in international traffic. Under this paragraph, the amount of tax that may be imposed by aContracting State on profits derived by an enterprise of the other Contracting State from theoperation of ships in international traffic shall be reduced to 50 percent of the amount whichwould have been imposed in the absence of the Convention. Thus, for example, undersubparagraph 2(b) the U.S. tax on the income of a Thai shipping company from the operation ofships in international traffic would be limited to a maximum of 2 percent of the company's U.S.source gross transportation income from such operation (under section 887 of the Code, the taxrate is 4 percent).
 Paragraph 3
 Paragraph 3 provides that income from the operation of ships or aircraft in internationaltraffic also includes income from the rental of ships or aircraft if such rental income is incidentalto income described in paragraphs 1 or 2. Income from the rental of ships or aircraft is incidentalto income from the operation of ships or aircraft in international traffic if the lessor is a shippingcompany or airline, and the ship or aircraft is part of the body of equipment used by the lessor inits business as an international carrier. Such rental income, therefore, is treated the same asincome from the operation of aircraft and ships under paragraphs 1 and 2, respectively. Incomefrom the incidental rental of aircraft is taxable only by the State of residence of the lessor.Income from the incidental rental of ships is taxable also by the source country only to the extentof one-half of the tax that would be imposed in the absence of the Convention.
 In addition, income of a resident of a Contracting State from the rental of ships or aircrafton a full basis (i.e., with crew) when such ships or aircraft are used in international traffic istreated as income of the lessor from the operation of ships and aircraft in international trafficand, therefore, is exempt, in the case of aircraft, or taxable to the extent of one-half the otherwiseapplicable tax in the case of ships, under paragraphs 1 and 2 respectively.
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Paragraph 3 does not specify, as does the comparable paragraph in the U.S. Model(paragraph 2), that income earned by an enterprise from the inland transport of property orpassengers within either Contracting State falls within Article 8 if the transport is undertaken aspart of the international transport of property or passengers by the enterprise. The Conventionlanguage is to be interpreted to mean the same as language in the U.S. Model, as evidenced bythe discussion in this Technical Explanation of the definition of international traffic in paragraph1 of Article 3, even though the language of the U.S. Model definition and the Conventiondefinition differ. Thus, if a U.S. shipping company contracts to carry property from Thailand to aU.S. city and, as part of that contract, it transports the property by truck from its point of originin Thailand to a Thai airport (or it contracts with a trucking company to carry the property to theairport) the income earned by the U.S. shipping company from the overland leg of the journeywould be taxable only in the United States under paragraph 1 if the international transport is byair. It would be subject in Thailand to half of the Thai tax otherwise applicable, under theprovisions of paragraph 2, if the international transport is by ship. Similarly, Article 8 also wouldapply to income from lighterage undertaken as part of the international transport of goods.
 Finally, certain non-transport activities that are an integral part of the services performedby a transport company are understood to be covered in paragraphs 1 and 2, though they are notspecified in paragraph 3. These include, for example, the performance of some maintenance orcatering services by one airline for another airline, if these services are incidental to the provisionof those services by the airline for itself. Income earned by concessionaires, however, is notcovered by Article 8. These interpretations of paragraphs 1 and 2 also are consistent with theCommentary to Article 8 of the OECD Model.
 Paragraph 4
 Paragraph 4 provides that income from the use, maintenance, or rental of containers(including equipment for their transport) that is incidental to income from the operation of shipsor aircraft in international traffic is treated as income from the operation of ships or aircraft ininternational traffic described in paragraphs 1 or 2. Thus, income from the use, maintenance orrental of containers by a shipping or airline company, where those containers are part of theequipment used by that company in international traffic, is subject to tax under the rules ofparagraphs 1 and 2, as appropriate. For example, income from the rental of containers by anairline is taxable only in the country of residence of the airline. Income from the rental ofcontainers by a shipping company therefore is taxable by the source country; under this Article,however, it is taxable at a rate no more than 50 percent of the tax that would be imposed in theabsence of the Convention.
 Income from the use, maintenance or rental of containers that is not incidental to theoperation of ships or aircraft in international traffic is treated as business profits under thedefinition in paragraph 8 of Article 7 (Business Profits). It is taxable by the source State,therefore, on a net basis, and only when attributable to a permanent establishment in that State.
 Paragraph 5

Page 62
						

Paragraph 5 clarifies that the provisions of paragraphs 1, 2 and 4 also apply to profitsderived by an enterprise of a Contracting State from participation in a pool, joint business orinternational operating agency. This refers to various arrangements for international cooperationby carriers in shipping and air transport. For example, airlines from the United States andThailand may agree to share the transport of passengers between the two countries. They eachwill fly the same number of flights per week and share the revenues from that route equally,regardless of the number of passengers that each airline actually transports. Paragraph 5 makesclear that with respect to each carrier the income dealt with in the Article is that carrier's share ofthe total transport, not the income derived from the passengers actually carried by the airline.
 Relation to Other Articles
 The taxation of gains from the alienation of ships, aircraft or containers is not dealt within this Article but in paragraph 2 of Article 13 (Gains).
 As with other benefits of the Convention, the benefit of exclusive residence countrytaxation or limited source-country taxation under Article 8 is available to an enterprise only if itis entitled to benefits under Article 18 (Limitation on Benefits).
 This Article also is subject to the saving clause of paragraph 2 of Article 1 (PersonalScope). Thus, if a citizen of the United States who is a resident of Thailand derives profits fromthe operation of aircraft in international traffic, notwithstanding the exclusive residence countrytaxation in paragraph 1 of Article 8, the United States may tax those profits as part of theworldwide income of the citizen.
 Exchange of Notes
 Diplomatic Notes exchanged at the time of the signing of the Convention, stated theunderstanding that if Thailand agrees in a treaty or other agreement with any other country to
 (1) a rate of tax on income or profits derived by residents of such other country on theoperation of ships that is lower than the rate specified in paragraph 2 (i.e., less than 50 percent ofthe tax otherwise applicable), or
 (2) treatment for the rental or use of containers in international traffic that is morefavorable than the treatment specified in paragraph 8 of Article 7 (Business Profits) or paragraph4 of Article 8 (Shipping and Air Transport), then Thailand will agree to reopen negotiations withthe United States with a view to the conclusion of a Protocol which would extend such lower rateor more favorable treatment to residents of the United States.
 The agreement stated in these notes to reopen negotiations does not guarantee that agreement ona Protocol will be reached. Any agreement that is reached to amend the Convention will besubject to the normal ratification procedures in both countries.
 ARTICLE 9Associated Enterprises
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This Article incorporates in the Convention the arm's length principle reflected in theU.S. domestic transfer pricing provisions, particularly Code section 482. It provides that whenrelated enterprises engage in a transaction on terms that are not arm's length, the ContractingStates may make appropriate adjustments to the taxable income and tax liability of such relatedenterprises to reflect what the income and tax of these enterprises with respect to the transactionwould have been had there been an arm's length relationship between them.
 Paragraph 1
 This paragraph addresses the situation where an enterprise of a Contracting State isrelated to an enterprise of the other Contracting State, and there are arrangements or conditionsimposed between the enterprises in their commercial or financial relations that are different fromthose that would have existed in the absence of the relationship. Under these circumstances, theContracting States may adjust the income (or loss) of the enterprise to reflect what it would havebeen in the absence of such a relationship.
 The paragraph identifies the relationships between enterprises that serve as a prerequisiteto application of the Article. The necessary element in these relationships is effective control,which is also the standard for purposes of section 482. Thus, the Article applies if an enterpriseof one State participates directly or indirectly in the management, control, or capital of theenterprise of the other State. Also, the Article applies if any third person or persons participatedirectly or indirectly in the management, control, or capital of enterprises of different States. Forthis purpose, all types of control are included, i.e., whether or not legally enforceable andhowever exercised or exercisable.
 The fact that a transaction is entered into between such related enterprises does not, inand of itself, mean that a Contracting State may adjust the income (or loss) of one or both of theenterprises under the provisions of this Article. If the conditions of the transaction are consistentwith those that would be made between independent persons, the income arising from thattransaction should not be subject to adjustment under this Article.
 Similarly, the fact that associated enterprises may have concluded arrangements, such ascost sharing arrangements or general services agreements, is not in itself an indication that thetwo enterprises have entered into a non-arm's length transaction that should give rise to anadjustment under paragraph 1. Both related and unrelated parties enter into such arrangements(e.g., joint venturers may share some development costs). As with any other kind of transaction,when related parties enter into an arrangement, the specific arrangement must be examined to seewhether or not it meets the arm's length standard. In the event that it does not, an appropriateadjustment may be made, which may include modifying the terms of the agreement orrecharacterizing the transaction to reflect its substance.
 It is understood that the "commensurate with income" standard for determiningappropriate transfer prices for intangibles, added to Code section 482 by the Tax Reform Act of1986, was designed to operate consistently with the arm's-length standard. The implementationof this standard in the section 482 regulations is in accordance with the general principles ofparagraph 1 of Article 9 of the Convention, as interpreted by the OECD Transfer Pricing
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Guidelines.
 It is understood that the adjustments to income provided for in paragraph 1 do notreplace, but complement, the adjustments provided for under the internal laws of the ContractingStates. Even though it is not stated explicitly in the Convention, the Contracting States preservetheir rights to apply internal law provisions relating to adjustments between related parties. Theyalso reserve the right to make adjustments in cases involving tax evasion or fraud. Suchadjustments -- the distribution, apportionment, or allocation of income, deductions, credits orallowances -- are permitted even if they are different from, or go beyond, those authorized byparagraph 1 of the Article, as long as they accord with the general principles of paragraph 1, i.e.,that the adjustment reflects what would have transpired had the related parties been acting atarm's length. For example, while paragraph 1 explicitly allows adjustments of deductions incomputing taxable income, it does not deal with adjustments to tax credits. It does not, however,preclude such adjustments if they can be made under internal law. The OECD Model reaches thesame result, as explained in paragraph 4 of the Commentaries to Article 9.
 This Article also permits tax authorities to deal with thin capitalization issues. They may,in the context of Article 9, scrutinize more than the rate of interest charged on a loan betweenrelated persons. They also may examine the capital structure of an enterprise, whether a paymentin respect of that loan should be treated as interest, and, if it is treated as interest, under whatcircumstances interest deductions should be allowed to the payor. Paragraph 2 of theCommentaries to Article 9 of the OECD Model, together with the U.S. observation set forth inparagraph 15, sets forth a similar understanding of the scope of Article 9 in the context of thincapitalization.
 Paragraph 2
 When a Contracting State has made an adjustment that is consistent with the provisionsof paragraph 1, and the other Contracting State agrees that the adjustment was appropriate toreflect arm's-length conditions, that other Contracting State is obligated to make a correlativeadjustment (sometimes referred to as a “corresponding adjustment”) to the tax liability of therelated person in that other Contracting State.
 As explained in the OECD Commentaries, Article 9 leaves the treatment of "secondaryadjustments" to the laws of the Contracting States. When an adjustment under Article 9 has beenmade, one of the parties will have in its possession funds that it would not have had at arm'slength. The question arises as to how to treat these funds. In the United States the generalpractice is to treat such funds as a dividend or contribution to capital, depending on therelationship between the parties. Under certain circumstances, the parties may be permitted torestore the funds to the party that would have the funds at arm's length, and to establish anaccount payable pending restoration of the funds. See, Rev. Proc. 65-17, 1965-1 C.B. 833.
 The Contracting State making a secondary adjustment will take the other provisions ofthe Convention, where relevant, into account. For example, if the effect of a secondaryadjustment is to treat a U.S. corporation as having made a distribution of profits to its parentcorporation in Thailand, the provisions of Article 10 (Dividends) will apply, and the United
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States may impose a 10 percent withholding tax on the dividend. Also, if under Article 25 theother State generally gives a credit for taxes paid with respect to such dividends, it would also berequired to do so in this case.
 The competent authorities are authorized by paragraph 2 to consult, if necessary, toresolve any differences in the application of these provisions. For example, there may be adisagreement over whether an adjustment made by a Contracting State under paragraph 1 wasappropriate.
 If a correlative adjustment is made under paragraph 2, it is to be implemented, pursuantto Article 27 (Mutual Agreement Procedure), notwithstanding any time limits or other procedurallimitations in the law of the Contracting State making the adjustment. If a taxpayer has entered aclosing agreement (or other written settlement) with the United States prior to bringing a case tothe competent authorities, the U.S. competent authority will endeavor only to obtain a correlativeadjustment from Thailand. See, Rev. Proc. 96-13, 1996-1 C.B. 616, Section 7.05.
 Relation to Other Articles
 The saving clause of paragraph 2 of Article 1 (Personal Scope) does not apply toparagraph 2 of Article 9 by virtue of the exceptions to the saving clause in paragraph 3(a) ofArticle 1. Thus, even if the statute of limitations has run, a refund of tax can be made in order toimplement a correlative adjustment. Statutory or procedural limitations, however, cannot beoverridden to impose additional tax, because paragraph 4 of Article 1 provides that theConvention cannot restrict any statutory benefit.
 ARTICLE 10Dividends
 Article 10 provides rules for the taxation of dividends paid by a company that is aresident of one Contracting State to a beneficial owner that is a resident of the other ContractingState. The article provides for full residence country taxation of such dividends and a limitedsource-State right to tax.
 Paragraph 1
 The right of a shareholder's country of residence to tax dividends arising in the sourcecountry is preserved by paragraph 1, which permits a Contracting State to tax its residents ondividends paid to them by a company resident in the other Contracting State. For dividends fromany other source paid to a resident of a Contracting State, Article 24 (Other Income) grants theresidence country exclusive taxing jurisdiction (other than for dividends attributable to apermanent establishment or fixed base in the other State).
 Paragraph 2
 The State of source may also tax dividends beneficially owned by a resident of the other
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State, subject to the limitations in paragraphs 2 and 3. Generally, the source State's tax is limitedto 15 percent of the gross amount of the dividend paid. If, however, the beneficial owner of thedividends is a company resident in the other State that holds at least 10 percent of the votingpower of the company paying the dividend, then the source State's tax is limited to 10 percent ofthe gross amount of the dividend. Indirect ownership of voting shares (through tiers ofcorporations) and direct ownership of non-voting shares are not taken into account for purposesof determining eligibility for the 10 percent direct dividend rate. Shares are considered votingshares if they provide the power to elect, appoint or replace any person vested with the powersordinarily exercised by the board of directors of a U.S. corporation.
 The benefits of paragraph 2 may be granted at the time of payment by means of reducedwithholding at source. It also is consistent with the paragraph for tax to be withheld at the time ofpayment at full statutory rates, and the treaty benefit to be granted by means of a subsequentrefund.
 Paragraph 2 does not affect the taxation of the paying company on the profits out ofwhich the dividends are paid. The taxation by a Contracting State of the income of its residentcompanies is governed by the internal law of the Contracting State, subject to the provisions ofparagraph 4 of Article 26 (Non-Discrimination).
 The term “beneficial owner” is not defined in the Convention, and is, therefore, definedas under the internal law of the country imposing tax (i.e., the source country). The beneficialowner of the dividend for purposes of Article 10 is the person to which the dividend income isattributable for tax purposes under the laws of the source State. Thus, if a dividend paid by acorporation that is a resident of one of the States (as determined under Article 4 (Residence)) isreceived by a nominee or agent that is a resident of the other State on behalf of a person that isnot a resident of that other State, the dividend is not entitled to the benefits of this Article.However, a dividend received by a nominee on behalf of a resident of that other State would beentitled to benefits. Further, in accordance with paragraph 12 of the OECD Commentaries toArticle 10, the source State may disregard as beneficial owner certain persons that nominallymay receive a dividend but in substance do not control it. See also, paragraph 24 of the OECDCommentaries to Article 1 (General Scope).
 Companies holding shares through fiscally transparent entities such as partnerships areconsidered for purposes of this paragraph to hold their proportionate interest in the shares heldby the intermediate entity. As a result, companies holding shares through such entities may beable to claim the benefits of subparagraph (a) under certain circumstances. The lower rate applieswhen the company's proportionate share of the shares held by the intermediate entity meets the10 percent voting stock threshold. Whether this ownership threshold is satisfied may be difficultto determine and often will require an analysis of the partnership or trust agreement.
 Paragraph 3
 Paragraph 3 provides rules that modify the maximum rates of tax at source provided inparagraph 2 in particular cases. Paragraph 3 denies the lower direct investment withholding rateof paragraph 2(a) for dividends paid by a U.S. Regulated Investment Company (RIC) or a U.S.

Page 67
						

Real Estate Investment Trust (REIT). The paragraph also denies the benefits of subparagraph (b)of paragraph 2 to dividends paid by REITs in certain circumstances, allowing them to be taxed atthe U.S. statutory rate (30 percent). The United States limits the source tax on dividends paid bya REIT to the 15 percent rate when the beneficial owner of the dividend is an individual residentof the other State that owns a less than 25 percent interest in the REIT. The rules of paragraph 3will apply to dividends paid by companies resident in Thailand that are determined by mutualagreement of the competent authorities to be similar to U.S. RIC's and REIT's.
 The denial of the 10 percent withholding rate at source to all RIC and REIT shareholders,and the denial of the 15 percent rate to all but less than 25 percent individual shareholders ofREITs is intended to prevent the use of these entities to gain unjustifiable source taxationbenefits for certain shareholders resident in Thailand. For example, a corporation resident inThailand that wishes to hold a diversified portfolio of U.S. corporate shares may hold theportfolio directly and pay a U.S. withholding tax of 15 percent on all of the dividends that itreceives. Alternatively, it may acquire a diversified portfolio by purchasing shares representing a10 percent or greater interest in a RIC. Since the RIC may be a pure conduit, there may be noU.S. tax costs to interposing the RIC in the chain of ownership. Absent the special rule inparagraph 2, use of the RIC could transform portfolio dividends, taxable in the United Statesunder the Convention at 15 percent, into direct investment dividends taxable only at 10 percent.
 Similarly, a resident of Thailand directly holding U.S. real property would pay U.S. taxeither at a 30 percent rate on the gross income or at graduated rates on the net income. As in thepreceding example, by placing the real property in a REIT, the investor could transform realestate income into dividend income, taxable at the rates provided in Article 10, significantlyreducing the U.S. tax burden that otherwise would be imposed. To prevent this circumvention ofU.S. rules applicable to real property, most REIT shareholders are subject to 30 percent tax atsource. However, since a relatively small individual investor who might be subject to a U.S. taxof 15 percent of the net income even if he earned the real estate income directly, individuals whohold less than a 10 percent interest in the REIT remain taxable at source at a 15 percent rate.
 Paragraph 4
 Paragraph 4 defines the term dividends broadly and flexibly. The definition is intended tocover all arrangements that yield a return on an equity investment in a corporation as determinedunder the tax law of the state of source, as well as arrangements that might be developed in thefuture.
 The term dividends includes income from shares, or other corporate rights that are nottreated as debt under the law of the source State, that participate in the profits of the company.The term also includes income that is subjected to the same tax treatment as income from sharesby the law of the State of source. Thus, a constructive dividend that results from a non-arm'slength transaction between a corporation and a related party is a dividend. In the case of theUnited States the term dividend includes amounts treated as a dividend under U.S. law upon thesale or redemption of shares or upon a transfer of shares in a reorganization. See, e.g., Rev. Rul.92-85, 1992-2 C.B. 69 (sale of foreign subsidiary’s stock to U.S. sister company is a deemeddividend to extent of subsidiary's and sister's earnings and profits). Further, a distribution from a
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U.S. publicly traded limited partnership, which is taxed as a corporation under U.S. law, is adividend for purposes of Article 10. However, a distribution by a limited liability company is nottaxable by the United States under Article 10, provided the limited liability company is notcharacterized as an association taxable as a corporation under U.S. law. Finally, a paymentdenominated as interest that is made by a thinly capitalized corporation may be treated as adividend to the extent that the debt is recharacterized as equity under the laws of the source State.Moreover, the term "dividends" includes income from any arrangement, including debtobligation, carrying the right to participate in profits, to the extent so characterized under the lawof the Contracting State in which the income arises.
 Paragraph 5
 Paragraph 5 excludes from the source country limitations under paragraph 2 andparagraph 3 dividends paid with respect to holdings that form part of the business property of apermanent establishment or a fixed base. Such dividends will be taxed on a net basis using therates and rules of taxation generally applicable to residents of the State in which the permanentestablishment or fixed base is located, as modified by the Convention. An example of dividendspaid with respect to the business property of a permanent establishment would be dividendsderived by a dealer in stock or securities from stock or securities that the dealer held for sale tocustomers.
 In the case of a permanent establishment or fixed base that once existed in the State butthat no longer exists, the provisions of paragraph 5 also apply, by virtue of paragraph 9 of Article7 (Business Profits), to dividends that would be attributable to such a permanent establishment orfixed base if it did exist in the year of payment or accrual. See the Technical Explanation ofparagraph 9 of Article 7.
 Relation to Other Articles
 The branch tax rules, which are frequently dealt with in the dividends article, are dealtwith in this Convention in a separate article, Article 14 (Branch Tax).
 Notwithstanding the foregoing limitations on source country taxation of dividends, thesaving clause of paragraph 2 of Article 1 permits the United States to tax dividends received byits residents and citizens as if the Convention had not come into effect.
 The benefits of this Article are also subject to the provisions of Article 18 (Limitation onBenefits). Thus, if a resident of Thailand is the beneficial owner of dividends paid by a U.S.corporation, the shareholder must qualify for treaty benefits under at least one of the tests ofArticle 18 in order to receive the benefits of this Article.
 ARTICLE 11Interest
 Article 11 provides rules for the taxation of interest paid by a resident of one Contracting
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State to a beneficial owner that is a resident of the other Contracting State. The Article providesfor full residence country taxation of such interest and a limited source country right to tax.
 Paragraph 1
 Paragraph 1 preserves the right of a Contracting State to tax interest paid to its residentsthat arises in the other Contracting State. It does not limit the rate of tax or the manner in whichit may be imposed.
 Paragraph 2
 Paragraph 2 allows the State where interest arises, as defined in paragraph 6, to tax theinterest, except as provided in paragraph 3. If, however, the beneficial owner of the interest is aresident of the other Contracting State, the tax may not exceed the maximum rates specified insubparagraphs (a), (b) and (c). Subparagraph (a) applies to interest beneficially owned by anyfinancial institution (including an insurance company). The rate of tax at source on such interestmay not exceed 10 percent of the gross amount of the interest.
 Subparagraph (b) applies to interest beneficially owned by a resident of the otherContracting State that is paid on indebtedness arising out of a sale on credit by a resident of thatother State of any equipment, merchandise or services. Subparagraph (b) does not apply wherethe sale was between persons not dealing with each other at arm's length. Subparagraph (b) alsoimposes a ceiling of 10 percent of the gross amount of such interest.
 Subparagraph (c) applies to all other categories of interest that are not dealt with inparagraph 3. That subparagraph imposes a ceiling of 15 percent of the gross amount of suchinterest.
 The term “beneficial owner” is not defined in the Convention, and is, therefore, definedas under the internal law of the country imposing tax (i.e., the source country). The beneficialowner of the interest for purposes of Article 11 is the person to which the interest income isattributable for tax purposes under the laws of the source State. Thus, if interest paid by aresident of one of the States (as determined under Article 4 (Residence)) is received by anominee or agent that is a resident of the other State on behalf of a person that is not a resident ofthat other State, the interest is not entitled to the benefits of this Article. However, interestreceived by a nominee on behalf of a resident of that other State would be entitled to benefits.Further, in accordance with paragraph 8 of the OECD Commentaries to Article 11, the sourceState may disregard as beneficial owner certain persons that nominally may receive interest butin substance do not control it. See also, paragraph 24 of the OECD Commentaries to Article 1(General Scope).
 Paragraph 3
 As an exception to the limited, positive taxation at source under paragraph 2, paragraph 3provides for exemption from source State taxation for interest paid to the Government of theother Contracting State and for interest paid to a resident of the other Contracting State with
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respect to debt obligations guaranteed or insured by the Government of that State.
 Paragraph 3(a) defines the “Government of Thailand” for the purpose of this paragraph toinclude the Bank of Thailand, the Export-Import Bank of Thailand, the local authorities, andsuch financial institutions, the capital of which is wholly owned by the Government of Thailandor by any local authority, as may be agreed by the competent authorities of the ContractingStates.
 Paragraph 3(b) defines the Government of the United States for purposes of thisparagraph to include the Federal Reserve Banks, the Export-Import Bank, the Overseas PrivateInvestment Corporation, the states and local authorities, and such financial institutions, thecapital of which is wholly owned by the Government of the United States or by any state or anylocal authority, as may be agreed by the competent authorities of the Contracting States.
 Paragraph 4
 The term "interest" is defined in paragraph 4 for purposes of Article 11. The term isdefined to mean income from debt claims of every kind, whether or not secured by a mortgage.This includes income from Government securities and from bonds and debentures, and includespremiums or prizes attaching to such securities. Interest that is paid or accrued subject to acontingency is also within the ambit of Article 11. This includes income from a debt obligationcarrying the right to participate in the debtor’s profits. The term does not, however, includeamounts, that are treated as dividends under Article 10 (Dividends).
 The term interest also includes amounts subject to the same tax treatment as income frommoney lent under the law of the State in which the income arises. Thus, for purposes of theConvention amounts that the United States will treat as interest include
 (i) the difference between the issue price and the stated redemption priceat maturity of a debt instrument, i.e., original issue discount (OID), which may bewholly or partially realized on the disposition of a debt instrument (section 1273),
 (ii) amounts that are imputed interest on a deferred sales contract (section483),
 (iii) amounts treated as OID under the stripped bond rules (section 1286),(iv) amounts treated as original issue discount under the below-market
 interest rate rules (section 7872),(v) a partner's distributive share of a partnership's interest income (section
 702),(vi) the interest portion of periodic payments made under a "finance lease"
 or similar contractual arrangement that in substance is a borrowing by the nominallessee to finance the acquisition of property,
 (vii) amounts included in the income of a holder of a residual interest in aREMIC (section 860E), because these amounts generally are subject to the sametaxation treatment as interest under U.S. tax law, and
 (viii) imbedded interest with respect to notional principal contracts.
 Paragraph 5
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Paragraph 5 provides an exception to the rules of paragraphs 2 and 3 that limit the rate ofsource country taxation of interest. This paragraph applies in cases where the beneficial owner ofthe interest carries on business through a permanent establishment in the State of source orperforms independent personal services from a fixed base situated in that State and the interest iseffectively connected with that permanent establishment or fixed base, or with activities referredto in subparagraphs (b) and (c) of paragraph 1 of Article 7 (Business Profits) (i.e., income fromactivities similar to those carried on through the permanent establishment, but not carried onthrough the permanent establishment for tax avoidance reasons). In these cases the provisions ofArticle 7 (Business Profits) or Article 15 (Independent Personal Services) will apply and theState of source will retain the right to impose tax on such interest income, consistent with therules of those Articles.
 In the case of a permanent establishment or fixed base that once existed in the State butthat no longer exists, the provisions of paragraph 5 also apply, by virtue of paragraph 9 of Article7 (Business Profits), to interest that would be attributable to such a permanent establishment orfixed base if it did exist in the year of payment or accrual. See the Technical Explanation ofparagraph 9 of Article 7.
 Paragraph 6
 Paragraph 6 provides rules for sourcing interest. Generally, interest is deemed to arise ina Contracting State when the payer is the State itself, a political subdivision, a local authority ora resident of that State. When the payer has a permanent establishment or fixed base in aContracting State in connection with which the indebtedness on which the interest is paid wasincurred and the interest is borne by the permanent establishment or fixed base, then the interestis deemed to arise in the State where the permanent establishment or fixed base is located. Thisrule applies whether or not the payer is a resident of a Contracting State.
 Paragraph 7
 Paragraph 7 provides that in cases involving special relationships between persons,Article 11 applies only to that portion of the total interest payments that would have been madeabsent such special relationships (i.e., an arm's length interest payment). Any excess amount ofinterest paid remains taxable according to the laws of the United States and Thailand,respectively, with due regard to the other provisions of the Convention. Thus, if the excessamount would be treated under the source country's law as a distribution of profits by acorporation, such amount could be taxed as a dividend rather than as interest, but the tax wouldbe subject, if appropriate, to the rate limitations of paragraph 2 of Article 10 (Dividends).
 The term "special relationship" is not defined in the Convention. In applying thisparagraph the United States considers the term to include the relationships described in Article 9,which in turn corresponds to the definition of "control" for purposes of section 482 of the Code.
 This paragraph does not address cases where, owing to a special relationship between thepayer and the beneficial owner or between both of them and some other person, the amount of
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the interest is less than an arm's length amount. In those cases a transaction may be characterizedto reflect its substance and interest may be imputed consistent with the definition of interest inparagraph 4. The United States would apply section 482 or 7872 of the Code to determine theamount of imputed interest in those cases.
 Paragraph 8
 Paragraph 8 provides an anti-abuse exception to the reduced source-country taxationprovided for in paragraphs 2 and 3. This exception is consistent with the policy of Code sections860E(e) and 860G(b) that excess inclusions with respect to a real estate mortgage investmentconduit (REMIC) should bear full U.S. tax in all cases. Without a full tax at source foreignpurchasers of residual interests would have a competitive advantage over U.S. purchasers at thetime these interests are initially offered. Also, absent this rule the U.S. FISC would suffer arevenue loss with respect to mortgages held in a REMIC because of opportunities for taxavoidance created by differences in the timing of taxable and economic income produced bythese interests.
 Relation to Other Articles
 Notwithstanding the limitations on source country taxation of interest in this Article, thesaving clause of paragraph 2 of Article 1 permits the United States to tax its residents andcitizens as if the Convention had not come into force. Thus, a U.S. citizen living in Thailand whoreceives U.S.-source interest includes that income in his worldwide income that is subject to U.S.tax at ordinary rates.
 As with other benefits of the Convention, the benefits of reduced source-State taxation, orsource-State exemption, under paragraphs 2 and 3 of this Article, are available to a resident ofthe other State only if that resident is entitled to those benefits under the provisions of Article 18(Limitation on Benefits).
 ARTICLE 12Royalties
 Article 12 provides rules for the taxation of royalties paid by a resident of oneContracting State to a beneficial owner that is a resident of the other Contracting State. TheArticle provides for full residence country taxation of such royalties and a limited source countryright to tax.
 Paragraph 1
 Paragraph 1 preserves the right of a Contracting State to tax royalties paid to its residentsand arising in the other Contracting State, subject to exceptions provided in paragraph 4 (forroyalties taxable as business profits and independent personal services).
 Paragraphs 2 and 3
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Paragraph 2 allows the state of source to tax royalties. If, however, the beneficial ownerof the royalty payment is a resident of the other Contracting State, the tax may not exceed theceilings stated in subparagraphs (a), (b) and (c) for the different classes of royalties described inparagraph 3. Paragraph 3 defines the term “royalties” for purposes of Article 12.
 Subparagraph (a) of paragraph 2 applies to the classes of royalties described insubparagraph (a) of paragraph 3. These are royalties paid for the use of or the right to usecopyrights of literary, artistic or scientific work, including software, and motion pictures andworks on film, tape or other means of reproduction for radio or television broadcasting.Subparagraph (a) of paragraph 2 limits the tax that may be imposed by the source country onsuch royalties to a maximum rate of 5 percent of the gross amount of the royalties.
 Computer software generally is protected by copyright laws around the world. Under theConvention consideration received for the use or the right to use computer software is treatedeither as royalties or as income from the alienation of tangible personal property, depending onthe facts and circumstances of the transaction giving rise to the payment. It is also understoodthat payments received in connection with the transfer of so-called “shrink-wrap” computersoftware are treated as business profits.
 Consideration for the use or right to use works on film, tape or other means ofreproduction for use in connection with radio or television broadcasting is specifically includedin the definition of royalties. It is intended that subsequent technological advances in the field ofradio and television broadcasting will not affect the inclusion of payments relating to use of suchmeans of reproduction in the definition of royalties.
 It is also understood that if an artist who is resident in one Contracting State records aperformance in the other Contracting State, retains a copyrighted interest in a recording, andreceives payments for the right to use the recording based on the sale or public playing of therecording, then the right of such other Contracting State to tax those payments is governed byArticle 12. See Boulez v. Commissioner, 83 T.C. 584 (1984), aff'd, 810 F.2d 209 (D.C. Cir.1986).
 Subparagraph (b) of paragraph 2 applies to royalties described in subparagraph (b) ofparagraph 3. These are royalties paid for the use of or the right to use industrial, commercial orscientific equipment. Subparagraph (b) of paragraph 2 limits the source-country tax that may beimposed on such royalties to 8 percent of the gross amount of the royalty. In the U.S. Model andin most U.S. treaties such income is treated as business profits, and not as royalties. Thailand'streaty policy is to include such income within the scope of the royalties article and tax theincome as an industrial royalty. The Convention includes the income within the scope of Article12, but applies a rate lower than that applicable to industrial royalties.
 Subparagraph (c) of paragraph 2 applies to royalties described in subparagraph (c) ofparagraph 3. The royalties that fall into this category are payments for the use of or the right touse any patent, trademark, design or model, plan, secret formula or process, or for informationconcerning industrial, commercial or scientific experience. The source-country tax imposed on
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such royalties by subparagraph (c) of paragraph 2 may not exceed 15 percent of such royalties.
 The term "industrial, commercial, or scientific experience" (sometimes referred to as"know-how") has the meaning ascribed to it in paragraph 11 of the Commentary to Article 12 ofthe OECD Model Convention. Consistent with that meaning, the term may include informationthat is ancillary to a right otherwise giving rise to royalties, such as a patent or secret process.
 Know-how also may include, in limited cases, technical information that is conveyedthrough technical or consultancy services. It does not include general educational training of theuser's employees, nor does it include information developed especially for the user, for example,a technical plan or design developed according to the user's specifications. Thus, as provided inparagraph 11 of the Commentaries to Article 12 of the OECD Model, the term “royalties” doesnot include payments received as consideration for after-sales service, for services rendered by aseller to a purchaser under a guarantee, or for pure technical assistance.
 The term "royalties" as used in all three subparagraphs of these paragraphs includes gainderived from the alienation of any right or property that would give rise to royalties, to the extentthe gain is contingent on the productivity, use, or further alienation thereof. Gains that are not socontingent are dealt with under Article 13 (Gains).
 The term "royalties" is defined in the Convention and therefore is generally independentof domestic law. Certain terms used in the definition are not defined in the Convention, but thesemay be defined under domestic tax law. For example, the term "secret process or formulas" isfound in the Code, and its meaning has been elaborated in the context of sections 351 and 367.See Rev. Rul. 55-17, 1955-1 C.B. 388; Rev. Rul. 64-56, 1964-1 C.B. 133; Rev. Proc. 69-19,1969-2 C.B. 301.
 The term “royalties” does not include payments for professional services (such asarchitectural, engineering, legal, managerial, medical and software development services). Forexample, income from the design of a refinery by an engineer (even if the engineer employedknow-how in the process of rendering the design) or the production of a legal brief by a lawyer isnot income from the transfer of know-how taxable under Article 12, but is income from servicestaxable under either Article 15 (Independent Personal Services) or Article 16 (DependentPersonal Services). Professional services may be embodied in property that gives rise toroyalties, however. Thus, if a professional contracts to develop patentable property and retainsrights in the resulting property under the development contract, subsequent license paymentsmade for those rights would be royalties.
 The term “beneficial owner” is not defined in the Convention, and is, therefore, definedas under the internal law of the country imposing tax (i.e., the source country). The beneficialowner of a royalty for purposes of Article 12 is the person to which the royalty income isattributable for tax purposes under the laws of the source State. Thus, if a royalty paid by aresident of one of the States (as determined under Article 4 (Residence)) is received by anominee or agent that is a resident of the other State on behalf of a person that is not a resident ofthat other State, the royalty is not entitled to the benefits of this Article. However, a royaltyreceived by a nominee on behalf of a resident of that other State would be entitled to benefits.

Page 75
						

Further, in accordance with paragraph 4 of the OECD Commentaries to Article 12, the sourceState may disregard as beneficial owner certain persons that nominally may receive a royalty butin substance do not control it. See also, paragraph 24 of the OECD Commentaries to Article 1(General Scope).
 Paragraph 4
 Paragraph 4 provides an exception to the rules of paragraph 2 that limit the rate of sourcecountry taxation of royalties. This paragraph applies in cases where the beneficial owner of theroyalties carries on business through a permanent establishment in the State of source orperforms independent personal services from a fixed base situated in that State and the royaltiesare effectively connected with that permanent establishment or fixed base, or with activitiesreferred to in subparagraph (c) of paragraph 1 of Article 7 (Business Profits) (i.e., activitiessimilar to those carried on through the permanent establishment, but not carried on through thepermanent establishment for tax avoidance reasons). In these cases the provisions of Article 7(Business Profits) or Article 15 (Independent Personal Services) will apply and the State ofsource will retain the right to impose tax on such royalty income, consistent with the rules ofthose Articles.
 In the case of a permanent establishment or fixed base that once existed in the State butthat no longer exists, the provisions of paragraph 4 also apply, by virtue of paragraph 9 of Article7 (Business Profits), to royalties that would be attributable to such a permanent establishment orfixed base if it did exist in the year of payment or accrual. See the Technical Explanation ofparagraph 9 of Article 7.
 Paragraph 5
 Paragraph 5 provides rules for sourcing royalty payments. Under paragraph 5 (a), royaltypayments are deemed to arise in a Contracting State when the payer is that State itself, a politicalsubdivision, a local authority or a resident of that State. However, when the person paying theroyalty has a permanent establishment or fixed base in a Contracting State in connection withwhich the liability to pay the royalty was incurred and the royalty is borne by the permanentestablishment or fixed base, then the royalty is deemed to arise in the Contracting State in whichthe permanent establishment or fixed base is located. This rule applies whether or not the payeris a resident of a Contracting State. Under paragraph 5 (b), in cases where paragraph 5 (a) doesnot operate to deem the royalty to arise in one of the Contracting States, and the royalty relates tothe use or right to use any property or rights described in paragraph 3 in one of the ContractingStates, then the royalty is deemed to arise in that State.
 Paragraph 6
 Paragraph 6 provides that in cases involving special relationships between the payor andbeneficial owner of royalties, Article 12 applies only to the extent the royalties would have beenpaid absent such special relationships (i.e., an arm's length royalty). Any excess amount ofroyalties paid remains taxable according to the laws of the two Contracting States with dueregard to the other provisions of the Convention. If, for example, the excess amount is treated as
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a distribution of corporate profits under domestic law, such excess amount will be taxed as adividend rather than as royalties, but the tax imposed on the dividend payment will be subject tothe rate limitations of paragraph 2 of Article 10 (Dividends).
 Relation to Other Articles
 Notwithstanding the foregoing limitations on source country taxation of royalties, thesaving clause of paragraph 2 of Article 1 (Personal Scope) permits the United States to tax itsresidents and citizens as if the Convention had not come into force.
 As with other benefits of the Convention, the benefit of limited source State taxation ofroyalties under paragraph 2 of Article 12 is available to a resident of the other State only if thatresident is entitled to those benefits under Article 18 (Limitation on Benefits).
 ARTICLE 13Gains
 Paragraph 1
 Paragraph 1 of Article 13 preserves for both Contracting States the non-exclusive right totax gains attributable to the alienation of property in accordance with its domestic law. Theparagraph therefore permits the United States to apply section 897 of the Code to tax gainsderived by a resident of the other Contracting State that are attributable to the alienation of realproperty situated in the United States (as defined in paragraph 2). Gains attributable to thealienation of real property include gain from any other property that is treated as a real propertyinterest. This includes real property referred to in Article 6 (i.e., an interest in the real propertyitself), a "United States real property interest" (when the United States is the other ContractingState under paragraph 1), and an equivalent interest in real property situated in Thailand. Undersection 897(c) of the Code the term "United States real property interest" includes shares in aU.S. corporation that owns sufficient U.S. real property interests to satisfy an asset-ratio test oncertain testing dates. The term also includes certain foreign corporations that have elected to betreated as U.S. corporations for this purpose. Section 897(i). In applying paragraph 1 the UnitedStates will look through distributions made by a REIT. Accordingly, distributions made by aREIT are taxable under paragraph 1 of Article 13 (not under Article 10 (Dividends)) when theyare attributable to gains derived from the alienation of real property. Furthermore, both theresidence state and the source state under the domestic law of each may tax gains from thealienation of movable property forming part of the business property of a permanentestablishment that an enterprise of a Contracting State has in the other Contracting State or ofmovable property pertaining to a fixed base available to a resident of a Contracting State in theother Contracting State for the purpose of performing independent personal services. This alsoincludes gains from the alienation of such a permanent establishment (alone or with the wholeenterprise) or of such fixed base.
 A resident of Thailand that is a partner in a partnership doing business in the UnitedStates generally will have a permanent establishment in the United States as a result of the
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activities of the partnership, assuming that the activities of the partnership rise to the level of apermanent establishment. Rev. Rul. 91-32, 1991-1 C.B. 107. Further, the United States generallymay tax a partner's distributive share of income realized by a partnership on the disposition ofmovable property forming part of the business property of the partnership.
 Paragraph 2
 Paragraph 2 grants exclusive taxing jurisdiction to the state of residence of the alienatorwith respect to gains from the alienation of ships, aircraft, or containers operated in internationaltraffic or movable property pertaining to the operation of such ships, aircraft, or containers.Under paragraph 2 when such income is derived by an enterprise of a Contracting State it istaxable only in that Contracting State. The rules of this paragraph apply even if the income isattributable to a permanent establishment maintained by the enterprise in the other ContractingState. This result is generally consistent with Article 8 (Shipping and Air Transport), whichconfers exclusive taxing rights over international air transport income on the state of residence ofthe enterprise deriving such income.
 ARTICLE 14Branch Tax
 Paragraph 1
 Paragraph 1 permits a Contracting State to impose tax on a corporation resident in theother Contracting State in addition to the taxes that may be imposed under the other provisions ofthe Convention. The scope of the taxes that may be imposed under this paragraph is specified inparagraph 2 for the United States, and in paragraph 3 for Thailand. The rates are specified inparagraph 4. Since the term “corporation” is not defined in the Convention, it will be defined forthis purpose under the law of State imposing the tax.
 Paragraph 2
 Paragraph 2 describes the branch taxes that the United States may impose. Subparagraph(a) deals with the U.S. branch profits tax. Under this subparagraph the U.S. branch profits taxmay be imposed on the “dividend equivalent amount” of the income of a corporation resident inThailand to the extent of the corporation's business profits that are effectively connected (ortreated as effectively connected) with the conduct of a trade or business in the United States andwhich meet one of three additional tests:
 (1) they are attributable to a permanent establishment in the United States;(2) the income is subject to tax under Article 6 (Income from Immovable (Real)
 Property); or(3) the income is in the form of a gain subject to tax under Article 13.
 The United States may not impose its branch profits tax on the business profits of a corporationresident in Thailand that are effectively connected with a U.S. trade or business but that are notattributable to a permanent establishment or are not otherwise subject to U.S. taxation under
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Article 6 or Article 13 (Gains).
 The term "dividend equivalent amount" used in paragraph 2 has the same meaning that ithas under section 884 of the Code, as amended from time to time, provided the amendments areconsistent with the purpose of the branch profits tax. Generally, the dividend equivalent amountfor a particular year is the income described above that is included in the corporation'seffectively connected earnings and profits for that year, after payment of the corporate tax underArticles 6, 7 or 13, reduced for any increase in the branch's U.S. net equity during the year andincreased for any reduction in its U.S. net equity during the year. U.S. net equity is U.S. assetsless U.S. liabilities. See, Treas. Reg. section 1.884-1. The dividend equivalent amount for anyyear approximates the dividend that a U.S. branch office would have paid during the year if thebranch had been operated as a separate U.S. subsidiary company.
 Paragraph 2(b) permits the United States to impose its branch excess interest tax on acorporation resident in Thailand. The base of this tax is the excess, if any, of the interestdeductible in the United States in computing the profits of the corporation that are subject to taxin the United States and are either attributable to a permanent establishment in the United Statesor subject to tax in the United States under Article 6 or Article 13 of this Convention over theinterest paid by or from the permanent establishment or trade or business in the United States.
 Paragraph 3
 Paragraph 3 deals with the Thai tax referred to in paragraph 1. Under this provision, acompany resident in the United States may be subject to a tax, in addition to the other taxesallowed under this Convention (e.g., the tax on business profits under Article 7), on the disposalof profits out of Thailand. Any tax imposed under this provision must be consistent with theprovisions of Thai law. The Thai tax, imposed under section 70 bis of the Thai tax law, ischarged on the portion of the profits of a Thai branch of a foreign corporation, after the normalcorporate tax, that is remitted to the foreign head office.
 Paragraph 4
 Paragraph 4 specifies the rates at which the taxes described in paragraphs 2 and 3 may beimposed. Paragraph 4 (a) provides that the branch profits taxes described in paragraphs 2(a), forthe United States, and 3, for Thailand, shall not be imposed at a rate exceeding the directinvestment dividend withholding rate of 10 percent, as provided in paragraph 2(a) of Article 10(Dividends).
 Paragraph 4(b) provides that the U.S. branch excess interest tax described in paragraph2(b) shall not be imposed at a rate exceeding the appropriate rate specified in paragraph 2 ofArticle 11 (Interest). Since the excess interest tax is treated as though it is imposed on interestpayments from a U.S. subsidiary to its foreign parent corporation, the rate at which the tax isimposed will depend on the nature of the business in which the “parent” (i.e., the home office) isengaged. Thus, for example, if the enterprise is a bank, the excess interest tax would be imposedat a 10 percent rate, since that is the rate under Article 11 for interest beneficially owned byfinancial institutions. For most other types of enterprises, the branch excess interest tax would be
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imposed at the 15 percent rate.
 Relation to Other Articles
 As with other benefits of the Convention, the benefits of reduced rates of branch taxunder this Article are available to a resident of the other State only if that resident is entitled tothose benefits under the provisions of Article 18 (Limitation on Benefits).
 ARTICLE 15Independent Personal Services
 The Convention deals in separate articles with different classes of income from personalservices. Article 15 deals with the general class of income from independent personal servicesand Article 16 deals with the general class of income from dependent personal services. Articles17 and 19 through 23 provide exceptions and additions to these general rules for directors' fees(Article 17); performance income of artistes and sportsmen (Article 19); pensions in respect ofpersonal service income, social security benefits, annuities, alimony, and child support payments(Article 20); government service salaries and pensions (Article 21); certain income of studentsand trainees (Article 22); and certain income of teachers or researchers (Article 23).
 Paragraph 1
 Paragraph 1 of Article 15 provides the general rule that an individual who is a resident ofa Contracting State and who derives income from performing professional services or otheractivities of an independent character will be exempt from tax in respect of that income by theother Contracting State, unless the conditions specified in any of subparagraphs (a), (b) or (c) aremet. If one of these three circumstances are met, such income will also be subject to tax by theother Contracting State (i.e., the host State).
 Under subparagraph (a), the income may be taxed by the host State if there is a fixed baseregularly available to the individual for the purposes of performing his services. In that case, thehost State may tax that portion of the income that is attributable to a fixed base. Unlike the U.S.Model, and most U.S. treaties, this Convention does not require that the services be performed inthe host State to be taxable there, only that they be attributable to a fixed base located there.
 The term "fixed base" is not defined in the Convention, but its meaning is understood tobe similar, but not identical, to that of the term "permanent establishment," as defined in Article5 (Permanent Establishment). The term "regularly available" also is not defined in theConvention. Whether a fixed base is regularly available to a person will be determined based onall the facts and circumstances. In general, the term encompasses situations where a fixed base isat the disposal of the individual whenever he performs services in that State. It is not necessarythat the individual regularly use the fixed base, only that the fixed base be regularly available tohim. For example, a U.S. resident partner in a law firm that has offices in Thailand would beconsidered to have a fixed base regularly available to him in Thailand if the law firm had an
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office in Thailand that was available to him whenever he wished to conduct business in Thailand,regardless of how frequently he conducted business in Thailand, or in that office. On the otherhand, an individual who had no office in Thailand and occasionally rented a hotel room to serveas a temporary office would not be considered to have a fixed base regularly available to him.
 It is not necessary that the individual actually use the fixed base. It is only necessary thatthe fixed base be regularly available to him. For example, if an individual has an office in theother State, that fixed base will be considered to be regularly available to him regardless ofwhether he conducts his activities there.
 Because of the absence of a “place of performance” test in this Article, if, for example, anAmerican lawyer who has an office available to him in Bangkok visits Bangkok to work on acase, and the case requires him to spend some work time in Vietnam, the income from theservices performed in Vietnam, since they are part of the services being carried on through theBangkok law office, would be attributable to that fixed base.
 Under paragraph 1(b), the income may be taxed in the host State if the individual's stay inthat State is for a period or periods aggregating 90 days or more during the fiscal year. If thattime threshold is met, only the income that is derived from his activities performed in that Statemay be taxed there. This rule is consistent with the provisions of paragraph 3(b) of Article 5(Permanent Establishment), under which the furnishing of services by an enterprise constitutes apermanent establishment if the activities continue for a period of 90 days or more in a 12-monthperiod.
 Under paragraph 1(c), the income may be taxed in the host State if the remuneration forthe individual’s activities is paid by a resident of that other State or borne by a permanentestablishment or fixed base situated in that other State and the remuneration exceeds in that fiscalyear 10,000 United States dollars or its equivalent in Thai currency. This dollar threshold doesnot include expenses reimbursed to the individual or borne on his behalf.
 Although, unlike the U.S. Model, this Article does not specify that the income subject totax under this article is to be taxed on a net basis, it is understood that the principles of paragraph3 of Article 7 (Business Profits) should be applied in computing the individual’s income forpurposes of taxation under this Article.
 Income derived by persons other than individuals or groups of individuals from theperformance of independent personal services is not covered by Article 15. Such incomegenerally would be business profits taxable in accordance with Article 7 (Business Profits).Income derived by employees of such persons generally would be taxable in accordance withArticle 16 (Dependent Personal Services).
 This Article applies to income derived by a partner resident in the Contracting State thatis attributable to personal services of an independent character performed in the other Statethrough a partnership that has a fixed base in that other Contracting State. Income which may betaxed under this Article includes all income attributable to the fixed base in respect of theperformance of the personal services carried on by the partnership (whether by the partner
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himself, other partners in the partnership, or by employees assisting the partners) and any incomefrom activities ancillary to the performance of those services (for example, charges for facsimileservices). Income that is not derived from the performance of personal services and that is notancillary thereto (for example, rental income from subletting office space), will be governed byother Articles of the Convention.
 The application paragraph 1(a) of Article 15 to a service partnership may be illustrated bythe following example: a partnership formed in the U.S. has five partners (who agree to splitprofits equally), four of whom are resident and perform personal services only in the U.S. atOffice A, and one of whom performs personal services from Office B, a fixed base in Thailand.In this case, the four partners of the partnership resident in the U.S. may be taxed in Thailand inrespect of their share of the income attributable to the fixed base, Office B. The services givingrise to income which may be attributed to the fixed base would include not only the servicesperformed by the one resident partner, but also, for example, if one of the four other partnerswent to Thailand and worked on an Office B matter there, the income in respect of thoseservices. As noted above in the discussion of the term "regularly available", this would be thecase regardless of whether the partner from the U.S. actually visited or used Office B whenperforming services in Thailand.
 Paragraph 9 of Article 7 (Business Profits) refers to paragraph 1(a) of Article 15. Thatrule clarifies that income that is attributable to a permanent establishment or a fixed base, butthat is deferred and received after the permanent establishment or fixed base no longer exists,may nevertheless be taxed by the State in which the permanent establishment or fixed base waslocated. Thus, under Article 15, income derived by an individual resident of a Contracting Statefrom services performed in the other Contracting State and attributable to a fixed base there maybe taxed by that other State even if the income is deferred and received after there is no longer afixed base available to the resident in that other State.
 Paragraph 2
 Paragraph 2 notes that the term "professional services" includes scientific, literary,artistic, educational or teaching activities as well as the independent activities of physicians,lawyers, engineers, architects, dentists, and accountants. This list, which is derived from theOECD Model, is not exhaustive. The term includes all personal services performed by anindividual for his own account, where he receives the income and bears the risk of loss arisingfrom the services. However, the taxation of income from types of independent services that arecovered by Articles 17 and 19 through 23 are governed by the provisions of those articles.
 Relation to Other Articles
 If an individual resident of Thailand who is also a U.S. citizen performs professionalservices or other independent activities in the United States, the United States may, by virtue ofthe saving clause of paragraph 2 of Article 1 (Personal Scope) tax his income without regard tothe restrictions of this Article.
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ARTICLE 16Dependent Personal Services
 Article 16 apportions taxing jurisdiction over remuneration derived by a resident of aContracting State as an employee between the States of source and residence.
 Paragraph 1
 The general rule of Article 16 is contained in paragraph 1. Remuneration derived by aresident of a Contracting State as an employee may be taxed by the State of residence, and theremuneration also may be taxed by that other Contracting State to the extent derived fromemployment exercised (i.e., services performed) in the other Contracting State. Paragraph 1 alsoprovides that the more specific rules of Articles 17 (Directors' Fees), 20 (Pensions and SocialSecurity Payments), 21 (Government Service), 22 (Students and Trainees) and 23 (Teachers)apply in the case of employment income described in one of these articles. Thus, even though theState of source has a right to tax employment income under Article 16, it may not have the rightto tax that income under the Convention if the income is described, e.g., in Article 20 (Pensions,Social Security, Annuities, Alimony and Child Support) and is not taxable in the State of sourceunder the provisions of that Article.
 Article 16 applies to "salaries, wages and other similar remuneration." The U.S. Modelhas deleted the term "similar." Even with the inclusion of the term "similar," Article 16 should beunderstood to apply to any form of compensation for employment, including payments in kind,regardless of whether the remuneration could be characterized as salaries and wages.
 Consistently with section 864(c)(6), Article 16 also applies regardless of the timing ofactual payment for services. Thus, a bonus paid to a resident of a Contracting State with respectto services performed in the other Contracting State with respect to a particular taxable yearwould be subject to Article 16 for that year even if it was paid after the close of the year.Similarly, an annuity received for services performed in a taxable year would be subject toArticle 16 despite the fact that it was paid in subsequent years. In either case, whether suchpayments were taxable in the State where the employment was exercised would depend onwhether the tests of paragraph 2 were satisfied. Consequently, a person who receives the right toa future payment in consideration for services rendered in a Contracting State would be taxablein that State even if the payment is received at a time when the recipient is a resident of the otherContracting State.
 Paragraph 2
 Paragraph 2 sets forth an exception to the general rule that employment income may betaxed in the State where it is exercised. Under paragraph 2, the State where the employment isexercised may not tax the income from the employment if three conditions are satisfied:
 (a) the individual is present in the other Contracting State for a period or periodsnot exceeding 183 days in any 12-month period that begins or ends during the relevant(i.e., the year in which the services are performed) calendar year;
 (b) the remuneration is paid by, or on behalf of, an employer who is not a resident
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of that other Contracting State; and(c) the remuneration is not borne as a deductible expense by a permanent
 establishment or fixed base that the employer has in that other State.
 In order for the remuneration to be exempt from tax in the source State, all three conditions mustbe satisfied. This exception is identical to those set forth in the OECD and U.S. Models.
 The 183-day period in condition (a) is to be measured using the "days of physicalpresence" method. Under this method, the days that are counted include any day in which a partof the day is spent in the host country. (Rev. Rul. 56-24, 1956-1 C.B. 851.) Thus, days that arecounted include the days of arrival and departure; weekends and holidays on which the employeedoes not work but is present within the country; vacation days spent in the country before, duringor after the employment period, unless the individual's presence before or after the employmentcan be shown to be independent of his presence there for employment purposes; and time duringperiods of sickness, training periods, strikes, etc., when the individual is present but not working.If illness prevented the individual from leaving the country in sufficient time to qualify for thebenefit, those days will not count. Also, any part of a day spent in the host country while intransit between two points outside the host country is not counted. These rules are consistentwith the description of the 183-day period in paragraph 5 of the Commentary to Article 15 in theOECD Model.
 Conditions (b) and (c) are intended to ensure that a Contracting State will not be requiredto allow a deduction to the payor for compensation paid and at the same time to exempt theemployee on the amount received. Accordingly, if a foreign person pays the salary of anemployee who is employed in the host State, but a host State corporation or permanentestablishment reimburses the payor with a payment that can be identified as a reimbursement,neither condition (b) nor (c), as the case may be, will be considered to have been fulfilled.
 The reference to remuneration "borne by" a permanent establishment or fixed base isunderstood to encompass all expenses that economically are incurred and not merely expensesthat are currently deductible for tax purposes. Accordingly, the expenses referred to includeexpenses that are capitalizable as well as those that are currently deductible. Further, salariespaid by residents that are exempt from income taxation may be considered to be borne by apermanent establishment or fixed base notwithstanding the fact that the expenses will be neitherdeductible nor capitalizable since the payor is exempt from tax.
 Paragraph 3
 Paragraph 3 contains a special rule applicable to remuneration for services performed byan individual resident of one Contracting State as an employee aboard a ship or aircraft operatedin international traffic. Under this paragraph, the employment income of such persons may betaxed in the State of residence of the enterprise operating the ship or aircraft. This is not anexclusive taxing right. The State of residence of the employee may also tax the remuneration.This provision is based on the OECD Model. The United States Model does not contain this rule,because U.S. internal law does not impose tax on non-U.S. source income of a person who isneither a U.S. citizen nor a U.S. resident, even if that person is an employee of a U.S. resident
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enterprise. Thus, the United States may not tax the salary of a resident of Thailand who isemployed by a U.S. carrier, except as provided in paragraph 2.
 Relation to Other Articles
 If a U.S. citizen who is resident in Thailand performs services as an employee in theUnited States and meets the conditions of paragraph 2 for source country exemption, henevertheless is taxable in the United States by virtue of the saving clause of paragraph 2 ofArticle 1 (Personal Scope).
 ARTICLE 17Directors' Fees
 This Article provides that a Contracting State may tax the fees and other compensationpaid by a company that is a resident of that State for services performed outside of the other Stateby a resident of the other Contracting State in his capacity as a director of the company. This ruleis an exception to the more general rules of Article 15 (Independent Personal Services) andArticle 16 (Dependent Personal Services). Thus, for example, in determining whether a director'sfee paid to a non-employee director is subject to tax in the country of residence of thecorporation, it is not relevant to establish whether the fee is attributable to a fixed base in thatState. The Article deals with the compensation both of directors themselves and of designees of adirector who are serving in the capacity of a director.
 The analogous OECD and U.S. Model provisions reach different results in certain cases.Under the OECD Model provision, a resident of one Contracting State who is a director of acorporation that is resident in the other Contracting State is subject to tax in that other State inrespect of his directors' fees regardless of where the services are performed. Under the U.S.Model, a resident of one Contracting State who is a director of a corporation that is resident inthe other Contracting State is subject to tax in that other State in respect of this directors’ feesonly for services performed in that State. Article 17 represents a compromise between the U.S.position and the OECD Model. Under Article 17, the State of residence of the corporation maytax nonresident directors with no time or dollar threshold, but only with respect to remunerationfor services that are not performed in the other State.
 This Article is subject to the saving clause of paragraph 2 of Article 1 (Personal Scope).Thus, if a U.S. citizen who is a resident of Thailand is a director of a U.S. corporation, the UnitedStates may tax his full remuneration regardless of where he performs his services.
 ARTICLE 18Limitation on Benefits
 Purpose of Limitation on Benefits Provisions
 The United States views an income tax treaty as a vehicle for providing treaty benefits to
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residents of the two Contracting States. This statement begs the question of who is to be treatedas a resident of a Contracting State for the purpose of being granted treaty benefits. TheCommentaries to the OECD Model authorize a tax authority to deny benefits, under substance-over-form principles, to a nominee in one State deriving income from the other on behalf of athird-country resident. In addition, although the text of the OECD Model does not containexpress anti-abuse provisions, the Commentaries to Article 1 contain an extensive discussionapproving the use of such provisions in tax treaties in order to limit the ability of third stateresidents to obtain treaty benefits. The United States holds strongly to the view that tax treatiesshould include provisions that specifically prevent misuse of treaties by residents of thirdcountries. Consequently, all recent U.S. income tax treaties contain comprehensive Limitation onBenefits provisions.
 A treaty that provides treaty benefits to any resident of a Contracting State permits "treatyshopping": the use, by residents of third states, of legal entities established in a Contracting Statewith a principal purpose to obtain the benefits of a tax treaty between the United States and theother Contracting State. It is important to note that this definition of treaty shopping does notencompass every case in which a third state resident establishes an entity in a U.S. treaty partner,and that entity enjoys treaty benefits to which the third state resident would not itself be entitled.If the third country resident had substantial reasons for establishing the structure that wereunrelated to obtaining treaty benefits, the structure would not fall within the definition of treatyshopping set forth above.
 Of course, the fundamental problem presented by this approach is that it is based on thetaxpayer's intent, which a tax administration is normally ill-equipped to identify. In order toavoid the necessity of making this subjective determination, Article 18 sets forth a series ofobjective tests. The assumption underlying each of these tests is that a taxpayer that satisfies therequirements of any of the tests probably has a real business purpose for the structure it hasadopted, or has a sufficiently strong nexus to Thailand (e.g., a resident individual) to warrantbenefits even in the absence of a business connection, and that this business purpose orconnection outweighs any purpose to obtain the benefits of the Treaty.
 For instance, the assumption underlying the active trade or business test under paragraph2 is that a third country resident that establishes a "substantial" operation in Thailand and thatderives income from a similar activity in the United States would not do so primarily to availitself of the benefits of the Treaty; it is presumed in such a case that the investor had a validbusiness purpose for investing in Thailand, and that the link between that trade or business andthe U.S. activity that generates the treaty-benefited income manifests a business purpose forplacing the U.S. investments in the entity in Thailand. It is considered unlikely that the investorwould incur the expense of establishing a substantial trade or business in Thailand simply toobtain the benefits of the Convention. A similar rationale underlies the other tests in Article 18.
 While these tests provide useful surrogates for identifying actual intent, these mechanicaltests cannot account for every case in which the taxpayer was not treaty shopping. Accordingly,Article 18 also includes a provision (paragraph 4) authorizing the competent authority of aContracting State to grant benefits. While an analysis under paragraph 4 may well differ fromthat under one of the other tests of Article 18, its objective is the same: to identify investors
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whose residence in the other State can be justified by factors other than a purpose to derive treatybenefits.
 Article 18 and the anti-abuse provisions of domestic law complement each other, asArticle 18 effectively determines whether an entity has a sufficient nexus to the Contracting Stateto be treated as a resident for treaty purposes, while domestic anti-abuse provisions (e.g.,business purpose, substance-over-form, step transaction or conduit principles) determine whethera particular transaction should be recast in accordance with its substance. Thus, internal lawprinciples of the source State may be applied to identify the beneficial owner of an item ofincome, and Article 18 then will be applied to the beneficial owner to determine if that person isentitled to the benefits of the Convention with respect to such income.
 Structure of the Article
 Article 18 follows the form used in other recent U.S. income tax treaties. The structure ofthe Article is as follows: Paragraph 1 states the general rule that residents are entitled to benefitsotherwise accorded to residents only to the extent provided in the Article and lists a series ofattributes of a resident of a Contracting State, the presence of any one of which will entitle thatperson to all the benefits of the Convention. Paragraph 2 provides that, with respect to a personnot entitled to benefits under paragraph 1, benefits nonetheless may be granted to that personwith regard to certain types of income. Paragraph 3 states that a resident of Thailand that is an"international banking facility", as defined under Thai law, is not entitled to U.S. benefits underthe Convention with respect to income received from the United States. Paragraph 4 providesthat benefits also may be granted if the competent authority of the State from which benefits areclaimed determines that it is appropriate to provide benefits in that case. Paragraph 5 defines theterm "recognized stock exchange" as used in paragraph 1(d). Paragraph 6 limits the reliefallowed under the Convention for remittance taxes. Paragraph 7 provides that the competentauthorities will exchange information necessary to carry out the provisions of the Article.
 Paragraph 1
 Paragraph 1 provides that a resident of a Contracting State deriving income from theother Contracting State will be entitled in that other Contracting State to all benefits of theConvention only if such person is described in paragraph 1. Some provisions of the Conventiondo not require that a person be a resident in order to enjoy the benefits of those provisions. Theseinclude paragraph 1 of Article 25 (Non-Discrimination), Article 27 (Mutual AgreementProcedure), and Article 29 (Diplomatic Agents and Consular Officers). It is to be understood thatArticle 22 does not limit the availability of the benefits of these provisions.
 Paragraph 1 has six subparagraphs, each of which describes a category of residents thatare entitled to all benefits of the Convention.
 Individuals -- Subparagraph 1(a)
 Subparagraph (a) provides that individual residents of a Contracting State will be entitledto all treaty benefits. If such an individual receives income as a nominee on behalf of a third-
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country resident, benefits may be denied under the respective articles of the Convention by therequirement that the beneficial owner of the income be a resident of a Contracting State.
 Governmental Entities -- Subparagraph 1(b)
 Subparagraph (b) provides that a Contracting State or a political subdivision or localauthority thereof, which are all treated as residents under Article 4 (Residence), will be entitledto all benefits of the Convention.
 Ownership/Base Erosion -- Subparagraph 1(c)
 Subparagraph 1(c) provides a two-part test, the so-called ownership and base erosion test.This test applies to any form of legal entity that is a resident of a Contracting State. Both prongsof the test must be satisfied for the resident to be entitled to benefits under subparagraph 1(c).
 The ownership prong of the test, under clause i), requires that more than 50 percent of thebeneficial interest in the person (in the case of a corporation, more than 50 percent of the numberof shares of each class of its shares) be owned by persons who are themselves entitled to benefitsunder the other tests of paragraph 1 (i.e., subparagraphs (a), (b), (d), (e) or (f)) or who arecitizens of the United States. The ownership may be indirect, although it is to be understood thatthe indirect ownership must be through persons that are themselves entitled to benefits underparagraph 1 or are U.S. citizens.
 Trusts may be entitled to benefits under this provision if they are treated as residentsunder Article 4 (Residence) and they otherwise satisfy the requirements of this subparagraph. Forpurposes of this subparagraph, the beneficial interests in a trust will be considered to be ownedby its beneficiaries in proportion to each beneficiary's actuarial interest in the trust. The interestof a remainder beneficiary will be equal to 100 percent less the aggregate percentages held byincome beneficiaries. A beneficiary's interest in a trust will not be considered to be owned by aperson entitled to benefits under the other provisions of paragraph 1 or who is a U.S. citizen if itis not possible to determine the beneficiary's actuarial interest. Consequently, if it is not possibleto determine the actuarial interest of any beneficiaries in a trust, the ownership test under clausei) cannot be satisfied, unless all beneficiaries are persons entitled to benefits under the othersubparagraphs of paragraph 1 or are U.S. citizens.
 The base erosion prong of the test under subparagraph 1(c) requires that more than 50percent of the person's gross income not be used, directly or indirectly, to meet liabilities,including liabilities for interest or royalties, to persons not entitled to the benefits under the othertests of paragraph 1 (i.e., subparagraphs (a), (b), (d), (e) or (f)) or who not are citizens of theUnited States.
 The term "gross income" is not defined in the Convention. Thus, in accordance withparagraph 2 of Article 3 (General Definitions), in determining whether a person deriving incomefrom United States sources is entitled to the benefits of the Convention, the United States willascribe the meaning to the term that it has in the United States. In such cases, "gross income"will be defined as gross receipts less cost of goods sold.

Page 88
						

Publicly-Traded Corporations -- Subparagraph 1(d)
 Subparagraphs (d) and (e) of paragraph 1 apply to two categories of corporations:publicly-traded corporations and subsidiaries of publicly-traded corporations. Clause (i) ofsubparagraph 1(d) provides that a company will be entitled to all the benefits of the Conventionif there is substantial and regular trading in the company's principal class of shares on a"recognized stock exchange" located in either State. The term "recognized stock exchange" isdefined in paragraph 5.
 If a company has only one class of shares, it is only necessary to consider whether theshares of that class are regularly traded on a recognized stock exchange. If the company hasmore than one class of shares, it is necessary as an initial matter to determine the principal classof shares. The term "principal class of shares" is to be interpreted as the class of shares thatrepresents the majority of the voting power and value of the company. When no single class ofshares represents the majority of the voting power and value of the company, the "principal classof shares" is generally those classes that in the aggregate possess more than 50 percent of thevoting power and value of the company. The term "shares" shall include depository receiptsthereof or trust certificates thereof. In determining voting power, any shares or class of sharesthat are authorized but not issued shall not be counted; and, in mutual agreement between thecompetent authorities, appropriate weight shall be given to any restrictions or limitations onvoting rights of, or entitlement to disproportionately higher participation in, issued shares.
 The term "substantial and regular trading" is not defined in the Convention. Inaccordance with paragraph 2 of Article 3 (General Definitions), the term will be defined byreference to the domestic tax laws of the State from which treaty benefits are sought, generallythe source State. In the case of the United States, this term is to be understood to have themeaning given "regularly traded" in Treas. Reg. section 1.884-5(d)(4)(i)(B), relating to thebranch tax provisions of the Code. Under these regulations, a class of shares is considered to be"regularly traded" if two requirements are met: trades in the class of shares are made in morethan de minimis quantities on at least 60 days during the taxable year, and the aggregate numberof shares in the class traded during the year is at least 10 percent of the average number of sharesoutstanding during the year. Sections 1.884-5(d)(4)(i)(A), (ii) and (iii) will not be taken intoaccount for purposes of defining the term "substantial and regular trading" under the Convention.
 The substantial and regular trading requirement can be met by trading on any recognizedexchange or exchanges located in either State. Trading on one or more recognized stockexchanges may be aggregated for purposes of this requirement. Thus, a U.S. company couldsatisfy the substantial and regular trading requirement through trading, in whole or in part, on arecognized stock exchange located in Thailand. Authorized but unissued shares are notconsidered for purposes of this test.
 Subsidiaries of Publicly-Traded Corporations -- Subparagraph 1(e)
 Subparagraph 1(e) provides a test under which certain companies that are directly orindirectly wholly owned by companies satisfying the publicly-traded test of subparagraph 1(d)
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may be entitled to the benefits of the Convention. Under this test, a company will be entitled tothe benefits of the Convention if the company is wholly owned by a company described insubparagraph 1(d).
 Subparagraph 1(e) permits indirect ownership. Consequently, the ownership by apublicly-traded company described in subparagraph (d) need not be direct. However, eachintermediate owner in the chain of ownership must be a resident of a Contracting State.Tax Exempt Organizations -- Subparagraph 1(f)
 Subparagraph 1(f) provides that certain not-for-profit organizations will be entitled to allthe benefits of the Convention. These entities are entities that by virtue of their not-for-profitstatus generally are exempt from tax in their Contracting State of residence, as long as more thanhalf of the beneficiaries, members or participants, if any, in such organization are personsentitled under this Article to the benefits of the Convention. For purposes of this provision, theterm "beneficiaries" should be understood to refer to the persons receiving benefits from theorganization.
 It is intended that all of the provisions of paragraph 1 will be self-executing. Unlike theprovisions of paragraph 4, discussed below, claiming benefits under paragraph 1 does not requireadvance competent authority ruling or approval. The tax authorities may, of course, on review,determine that the taxpayer has improperly interpreted the paragraph and is not entitled to thebenefits claimed.
 Paragraph 2
 Paragraph 2 sets forth two tests under which a resident of a Contracting State that is notgenerally entitled to benefits of the Convention under paragraph 1 may receive treaty benefitswith respect to certain items of income that are connected with or incidental to an active trade orbusiness conducted in its State of residence.
 Subparagraph 2(a) sets forth a two-pronged test that if satisfied entitles a resident of aContracting State to the benefits of the Convention with respect to a particular item of income.First, the income must be derived from the other State and must be derived in connection with anactive trade or business in which the resident engages in its State of residence. Second, the tradeor business must be substantial in relation to the business or activity in the other State giving riseto the item of income.
 Subparagraph 2(b) provides a second test. A resident of a Contracting State shall beentitled to the benefits of the Convention with respect to a particular item of income if theincome is derived from the other Contracting State and is incidental to an active trade or businessin which the resident engages in its State of residence.
 The determinations required for each test are made separately for each item of incomederived from the other State. It therefore is possible that a person would be entitled to thebenefits of the Convention with respect to one item of income but not with respect to another. Ifa resident of a Contracting State is entitled to treaty benefits with respect to a particular item of
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income under paragraph 2, the resident is entitled to all benefits of the Convention insofar asthey affect the taxation of that item of income in the other State. Set forth below is a moredetailed discussion of the two disjunctive tests under paragraph 2.
 Trade or Business -- Subparagraphs 2(a) and (b)
 The term "trade or business" is not defined in the Convention. Pursuant to paragraph 2 ofArticle 3 (General Definitions), when determining whether a resident of the other State is entitledto the benefits of the Convention under paragraph 2 with respect to income derived from U.S.sources, the United States will ascribe to this term the meaning that it has under the law of theUnited States. Accordingly, the United States competent authority will refer to the regulationsissued under section 367(a) for the definition of the term "trade or business." In general,therefore, a trade or business will be considered to be a specific unified group of activities thatconstitute or could constitute an independent economic enterprise carried on for profit.Furthermore, a corporation generally will be considered to carry on a trade or business only if theofficers and employees of the corporation conduct substantial managerial and operationalactivities. See, Code section 367(a)(3) and the regulations thereunder.
 Notwithstanding this general definition of trade or business, paragraph 2 provides that thebusiness of making or managing investments, when part of banking or insurance activitiesconducted by a bank or insurance company, will be considered to be a trade or business.Conversely, such activities conducted by a person other than a bank or insurance company willnot be considered to be the conduct of an active trade or business, nor would they be consideredto be the conduct of an active trade or business if conducted by a banking or insurance companybut not as part of the company's banking or insurance business.
 Because a headquarters operation is in the business of managing investments, a companythat functions solely as a headquarter company will not be considered to be engaged in an activetrade or business for purposes of paragraph 2.
 Derived in Connection With Requirement of Subparagraph 2(a) Test -- Subparagraph 2(a)(i)
 It is to be understood that income is derived in connection with a trade or business if theincome-producing activity in the other State is a line of business that forms a part of or iscomplementary to the trade or business conducted in the State of residence by the incomerecipient. Although no definition of the terms "forms a part of" or "complementary" is set forthin the Convention, it is intended that a business activity generally will be considered to "form apart of" a business activity conducted in the other State if the two activities involve the design,manufacture or sale of the same products or type of products, or the provision of similar services.In order for two activities to be considered to be "complementary," the activities need not relateto the same types of products or services, but they should be part of the same overall industryand be related in the sense that the success or failure of one activity will tend to result in successor failure for the other. In cases in which more than one trade or business is conducted in theother State and only one of the trades or businesses forms a part of or is complementary to atrade or business conducted in the State of residence, it is necessary to identify the trade orbusiness to which an item of income is attributable. Royalties generally will be considered to be
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derived in connection with the trade or business to which the underlying intangible property isattributable. Dividends will be deemed to be derived first out of earnings and profits of thetreaty-benefited trade or business, and then out of other earnings and profits. Interest income maybe allocated under any reasonable method consistently applied. A method that conforms to U.S.principles for expense allocation will be considered a reasonable method. The followingexamples illustrate the application of this understanding.
 Example 1. USCo is a corporation resident in the United States. USCo is engaged in an activemanufacturing business in the United States. USCo owns 100 percent of theshares of ThaiCo, a corporation resident in Thailand. ThaiCo distributes USCoproducts in Thailand. Since the business activities conducted by the twocorporations involve the same products, ThaiCo's distribution business isconsidered to form a part of USCo's manufacturing business for purposes ofsubparagraph 2(a)(i).
 Example 2. The facts are the same as in Example 1, except that USCo does not manufacture.Rather, USCo operates a large research and development facility in the UnitedStates that licenses intellectual property to affiliates worldwide, including ThaiCo.ThaiCo and other USCo affiliates then manufacture and market the USCo-designed products in their respective markets. Since the activities conducted byThaiCo and USCo involve the same product lines, these activities are consideredto form a part of the same trade or business.
 Example 3. Americair is a corporation resident in the United States that operates aninternational airline. ThaiSub is a wholly-owned subsidiary of Americair residentin Thailand. ThaiSub operates a chain of hotels in Thailand that are located nearairports served by Americair flights. Americair frequently sells tour packages thatinclude air travel to Thailand and lodging at ThaiSub hotels. Although bothcompanies are engaged in the active conduct of a trade or business, the businessesof operating a chain of hotels and operating an airline are distinct trades orbusinesses. Therefore ThaiSub's business does not form a part of Americair'sbusiness. However, ThaiSub's business is considered to be complementary toAmericair's business because they are part of the same overall industry (travel)and the links between their operations tend to make them interdependent.
 Example 4. The facts are the same as in Example 3, except that ThaiSub owns an officebuilding in Thailand instead of a hotel chain. No part of Americair's business isconducted through the office building. ThaiSub's business is not considered toform a part of or to be complementary to Americair's business. They are engagedin distinct trades or businesses in separate industries, and there is no economicdependence between the two operations.
 Example 5. USFlower is a corporation resident in the United States. USFlower produces andsells flowers in the United States and other countries. USFlower owns all theshares of ThaiHolding, a corporation resident in Thailand. ThaiHolding is aholding company that is not engaged in a trade or business. ThaiHolding owns all

Page 92
						

the shares of three corporations that are resident in Thailand: ThaiFlower,ThaiLawn, and ThaiFish. ThaiFlower distributes USFlower flowers under theUSFlower trademark in Thailand. ThaiLawn markets a line of lawn care productsin Thailand under the USFlower trademark. In addition to being sold under thesame trademark, ThaiLawn and ThaiFlower products are sold in the same storesand sales of each company's products tend to generate increased sales of theother's products. ThaiFish imports fish from the United States and distributes it tofish wholesalers in Thailand. For purposes of paragraph 2, the business ofThaiFlower forms a part of the business of USFlower, the business of ThaiLawnis complementary to the business of USFlower, and the business of ThaiFish isneither part of nor complementary to that of USFlower.
 Substantiality Requirement of Subparagraph 2(a) Test -- Subparagraph 2(a)(ii)
 As indicated above, subparagraph 2(a)(ii) provides that income that a resident of a Statederives from the other State will be entitled to the benefits of the Convention under paragraph2(a) only if the income is derived in connection with a trade or business conducted in therecipient's State of residence and that trade or business is "substantial" in relation to the income-producing activity in the other State. It is to be understood that whether the trade or business ofthe income recipient is substantial will be determined based on all the facts and circumstances.These circumstances generally would include the relative scale of the activities conducted in thetwo States and the relative contributions made to the conduct of the trade or businesses in thetwo States.
 Incidental Requirement of Subparagraph 2(b) Test -- Subparagraph 2(b)
 A resident in one of the States also will be entitled to the benefits of the Convention withrespect to an item of income if the income is derived from the other State and if the income is"incidental" to the trade or business conducted in the recipient's State of residence. The term"incidental" is not defined in the Convention, but it is to be understood that income derived froma State will be incidental to a trade or business conducted in the other State if the production ofsuch income facilitates the conduct of the trade or business in the other State. An example ofincidental income is the temporary investment of working capital derived from a trade orbusiness.
 Paragraph 3
 Paragraph 3 provides that a Thai resident that is an "international banking facility" underthe laws of Thailand or that is subject to the same taxation treatment under the laws of Thailandas an international banking facility shall not be entitles to any U.S. benefits under the Conventionwith respect to any income such resident receives from the United States.
 Paragraph 4
 Paragraph 4 provides that a person that is not entitled to the benefits of the Convention
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pursuant to paragraphs 1, 2 and 3 of this Article may be granted benefits under the Convention ifthe competent authority of the State in which the income in question arises so determines. Thisdiscretionary provision is included in recognition of the fact that, with the increasing scope anddiversity of international economic relations, there may be cases where significant participationby third country residents in an enterprise of a Contracting State is warranted by sound businesspractice or long-standing business structures and does not necessarily indicate a motive ofattempting to derive unintended Convention benefits.
 The competent authority of a State will base a determination under this paragraph onwhether the establishment, acquisition, or maintenance of the person seeking benefits under theConvention, or the conduct of such person's operations, has or had as one of its principalpurposes the obtaining of benefits under the Convention. Thus, persons that establish operationsin one of the States with the principal purpose of obtaining the benefits of the Conventionordinarily will not be granted relief under paragraph 4.
 The competent authority may determine to grant all benefits of the Convention, or it maydetermine to grant only certain benefits. For instance, it may determine to grant benefits onlywith respect to a particular item of income in a manner similar to paragraph 2. Further, thecompetent authority may set time limits on the duration of any relief granted.
 It is assumed that, for purposes of implementing paragraph 4, a taxpayer will not berequired to wait until the tax authorities of one of the States have determined that benefits aredenied before he will be permitted to seek a determination under this paragraph. In thesecircumstances, it is also expected that if the competent authority determines that benefits are tobe allowed, they will be allowed retroactively to the time of entry into force of the relevant treatyprovision or the establishment of the structure in question, whichever is later.
 Paragraph 5
 Paragraph 5 provides that the term "recognized stock exchange" means(i) the NASDAQ System owned by the National Association of Securities
 Dealers, and any stock exchange registered with the Securities and ExchangeCommission as a national securities exchange for purposes of the SecuritiesExchange Act of 1934;
 (ii) any securities exchange recognized by the Securities and ExchangeCommission of Thailand; and
 (iii) any stock exchange agreed upon by the competent authorities of theContracting States.
 Paragraph 6
 Paragraph 6 provides that if income arising in one of the Contracting States is relieved inwhole or in part from tax in that Contracting State under any provision of this Convention and aperson is subject to tax in respect of the such income under the law in force in the otherContracting State by reference to the amount of the income which is remitted to or received inthat other Contracting State (as opposed to being subject to tax by reference to the full amount of
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the income), then the relief to be allowed under the Convention in the Contracting State in whichthe income arises shall apply only to so much of the income as is remitted to or received in theother Contracting State during the calendar year such income accrues or the next succeedingyear.
 Paragraph 7
 Paragraph 7 provides that the competent authorities of the Contracting States shallexchange such information as is necessary for carrying out the provisions of this Article.
 ARTICLE 19Artistes and Sportsmen
 This Article deals with the taxation in a Contracting State of artistes (i.e., performingartists and entertainers) and sportsmen resident in the other Contracting State from theperformance of their services as such. The Article applies both to the income of an entertainer orsportsman who performs services on his own behalf and one who performs services on behalf ofanother person, either as an employee of that person, or pursuant to any other arrangement. Therules of this Article take precedence over those of Articles 15 (Independent Personal Services)and 16 (Dependent Personal Services).
 This Article applies only with respect to the income of performing artists and sportsmen.Others involved in a performance or athletic event, such as producers, directors, technicians,managers, coaches, etc., remain subject to the provisions of Articles 15 and 16. In addition,except as provided in paragraph 2, income earned by legal persons is not covered by Article 19.
 Paragraph 1
 Paragraph 1 describes the circumstances in which a Contracting State may tax theperformance income of an entertainer or sportsman who is a resident of the other ContractingState. Under the paragraph, income derived by an individual resident of a Contracting State fromactivities as an entertainer or sportsman exercised in the other Contracting State may be taxed inthat other State if the amount of the gross receipts derived by the performer exceeds the lesser of$100 (or its equivalent in the currency of Thailand) per day or $3,000 or its equivalent in Thaicurrency in the aggregate for the taxable year. This amount is the gross compensation for theservices rendered. If the gross receipts exceed this amount, the full amount, not just the excess,may be taxed in the State of performance.
 The OECD Model provides for taxation by the country of performance of theremuneration of entertainers or sportsmen with no dollar or time threshold. The Conventionintroduces the dollar threshold tests to distinguish between two groups of entertainers andathletes -- those who are paid large sums of money for very short periods of service, and whowould, therefore, normally be exempt from host country tax under the standard personal servicesincome rules, and those who earn relatively modest amounts and are, therefore, not easilydistinguishable from those who earn other types of personal service income.
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Tax may be imposed under paragraph 1 even if the performer would have been exemptfrom tax under Articles 15 (Independent Personal Services) or 16 (Dependent Personal Services).On the other hand, if the performer would be exempt from host-country tax under Article 19, butwould be taxable under either Article 15 or 16, tax may be imposed under either of thoseArticles. Thus, for example, if a performer derives remuneration from his activities in anindependent capacity, and the remuneration is not attributable to a fixed base, he may be taxedby the host State in accordance with Article 19 if his remuneration exceeds the thresholdamounts, despite the fact that he generally would be exempt from host State taxation underArticle 15. However, a performer who receives less than the threshold amount and therefore isnot taxable under Article 19, nevertheless may be subject to tax in the host country underArticles 15 or 16 if the tests for host-country taxability under those Articles are met. Forexample, if an entertainer who is an independent contractor earns $2,000 of income in a State forthe calendar year, but the income is attributable to a fixed base regularly available to him in theState of performance, that State may tax his income under Article 15.
 Since it frequently is not possible to know until year-end whether the income anentertainer or sportsman derived from a performance in a Contracting State will exceed thethreshold amounts, nothing in the Convention precludes that Contracting State from withholdingtax during the year and refunding after the close of the year if the taxability threshold has notbeen met.
 As explained in paragraph 9 of the OECD Commentaries to Article 17 (Artistes andSportsmen), Article 19 applies to all income connected with a performance by the entertainer,such as appearance fees, award or prize money, and a share of the gate receipts. Income derivedfrom a Contracting State by a performer who is a resident of the other Contracting State fromother than actual performance, such as royalties from record sales and payments for productendorsements, is not covered by this Article, but by other articles of the Convention, such asArticle 12 (Royalties) or Article 15 (Independent Personal Services). For example, if anentertainer receives royalty income from the sale of live recordings, the royalty income would besubject to source country tax at a maximum rate of 5 percent under Article 12, even if theperformance was conducted in the source country, although he could be taxed in the sourcecountry with respect to income from the performance itself under this Article if the dollarthreshold is exceeded.
 In determining whether income falls under Article 19 or another article, the controllingfactor will be whether the income in question is predominantly attributable to the performanceitself or other activities or property rights. For instance, a fee paid to a performer forendorsement of a performance in which the performer will participate would be considered to beso closely associated with the performance itself that it normally would fall within Article 19.Similarly, a sponsorship fee paid by a business in return for the right to attach its name to theperformance would be so closely associated with the performance that it would fall under Article19 as well. As indicated in paragraph 9 of the Commentaries to Article 17 of the OECD Model, acancellation fee would not be considered to fall within Article 19 but would be dealt with underArticle 7, 15 or 16.
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As indicated in paragraph 4 of the Commentaries to Article 17 of the OECD Model,where an individual fulfills a dual role as performer and non-performer (such as a player-coachor an actor-director), but his role in one of the two capacities is negligible, the predominantcharacter of the individual's activities should control the characterization of those activities. Inother cases there should be an apportionment between the performance-related compensation andother compensation.
 Consistently with Article 16 (Dependent Personal Services), Article 19 also appliesregardless of the timing of actual payment for services. Thus, a bonus paid to a resident of aContracting State with respect to a performance in the other Contracting State with respect to aparticular taxable year would be subject to Article 19 for that year even if it was paid after theclose of the year.
 Paragraph 2
 Paragraph 2 is intended to deal with the potential for abuse when a performer's incomedoes not accrue directly to the performer himself, but to another person. Foreign performerscommonly perform in the United States as employees of, or under contract with, a company orother person.
 The relationship may truly be one of employee and employer, with no abuse of the taxsystem either intended or realized. On the other hand, the "employer" may, for example, be acompany established and owned by the performer, which is merely acting as the nominal incomerecipient in respect of the remuneration for the performance (a “star company”). The performermay act as an "employee," receive a modest salary, and arrange to receive the remainder of theincome from his performance in another form or at a later time. In such case, absent theprovisions of paragraph 2, the star company arguably could escape host-country tax because itearns business profits but has no permanent establishment in that country. The performer maylargely or entirely escape host-country tax by receiving only a small salary in the year theservices are performed, perhaps small enough to place him below the dollar threshold inparagraph 1. The performer might arrange to receive further payments in a later year, when he isnot subject to host-country tax, perhaps as deferred salary payments, dividends or liquidatingdistributions.
 Paragraph 2 seeks to prevent this type of abuse while at the same time protecting thetaxpayers' rights to the benefits of the Convention when there is a legitimate employee-employerrelationship between the performer and the person providing his services. Under paragraph 2,when the income accrues to a person other than the performer, and the performer or relatedpersons participate, directly or indirectly, in the receipts or profits of that other person, theincome may be taxed in the Contracting State where the performer's services are exercised,without regard to the provisions of the Convention concerning business profits (Article 7),independent personal services (Article 15), or dependent personal services (Article 16). Thus,even if the "employer" has no permanent establishment or fixed base in the host country, itsincome may be subject to tax there under the provisions of paragraph 2. Taxation underparagraph 2 is on the person providing the services of the performer. This paragraph does notaffect the rules of paragraph 1, which apply to the performer himself. The income taxable by
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virtue of paragraph 2 is reduced to the extent of salary payments to the performer, which fallunder paragraph 1.
 For purposes of paragraph 2, income is deemed to accrue to another person (i.e., theperson providing the services of the performer) if that other person has control over, or the rightto receive, gross income in respect of the services of the performer. Direct or indirectparticipation in the profits of a person may include, but is not limited to, the accrual or receipt ofdeferred remuneration, bonuses, fees, dividends, partnership income or other income ordistributions.
 Paragraph 2 does not apply if it is established that neither the performer nor any personsrelated to the performer participate directly or indirectly in the receipts or profits of the personproviding the services of the performer. Assume, for example, that a circus owned by a U.S.corporation performs in Thailand, and promoters of the performance in Thailand pay the circus,which, in turn, pays salaries to the circus performers. The circus is determined to have nopermanent establishment in Thailand. Since the circus performers do not participate in the profitsof the circus, but merely receive their salaries out of the circus' gross receipts, the circus isprotected by Article 7 and its income is not subject to host-country tax. Whether the salaries ofthe circus performers are subject to host-country tax under this Article depends on whether theyexceed the thresholds in paragraph 1.
 Since pursuant to Article 1 (General Scope) the Convention only applies to persons whoare residents of one of the Contracting States, if the star company is not a resident of one of theContracting States then taxation of the income is not affected by Article 19 or any otherprovision of the Convention.
 This exception from paragraph 2 for non-abusive cases is not found in the OECD Model.The United States has entered a reservation to the OECD Model on this point.
 Paragraph 3
 Paragraph 3 provides an exception to the rules of paragraphs 1 and 2 in the case of a visitto a Contracting State by a public entertainer who is a resident of the other Contracting State, ifthe visit is substantially supported by public funds of his state of residence, including anypolitical subdivision or local authority of that State. In the circumstances described, only theContracting State of residence of the public entertainer may tax his income from performances.Although this rule is not found in the U.S. or OECD Models, a similar exception is provided insome other U.S. treaties.
 Relation to Other Articles
 This Article is subject to the provisions of the saving clause of paragraph 2 of Article 1(Personal Scope). Thus, if an entertainer or a sportsman who is resident in Thailand is a citizenof the United States, the United States may tax all of his income from performances in the UnitedStates without regard to the provisions of this Article. In addition, benefits of this Article aresubject to the provisions of Article 18 (Limitation on Benefits).
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ARTICLE 20Pensions and Social Security Payments
 Article 20 deals with the taxation of private (i.e., non-government) pensions, annuities,social security, and similar benefits.
 Paragraph 1
 Paragraph 1 provides that private pensions and other similar remuneration paid inconsideration of past employment are generally taxable only in the residence State of therecipient. It is understood that the rules of this paragraph apply even if the payee of the pensionis not the person who performed the past employment. For example, a pension paid to asurviving spouse who is a resident of Thailand would be exempt from tax by the United Stateson the same basis as if the right to the pension had been earned directly by the surviving spouse.A pension may be paid periodically or in a lump sum. The rules of this paragraph do not apply togovernment service pensions, which are dealt with in paragraph 2 of Article 21 (GovernmentService), nor do they deal with social security benefits, which are dealt with in paragraph 2 ofArticle 20.
 The phrase “pensions and other similar remuneration” is intended to encompasspayments made by private retirement plans and arrangements in consideration of pastemployment. In the United States, the plans encompassed by Paragraph 1 include: qualifiedplans under section 401(a), individual retirement plans (including individual retirement plans thatare part of a simplified employee pension plan that satisfies section 408(k), individual retirementaccounts and section 408(p) accounts), non-discriminatory section 457 plans, section 403(a)qualified annuity plans, and section 403(b) plans. The Competent Authorities may agree thatdistributions from other plans that generally meet similar criteria to those applicable to otherplans established under their respective laws also qualify for the benefits of Paragraph 1. In theUnited States, these criteria are as follows:
 a) The plan must be written;b) In the case of an employer-maintained plan, the plan must be
 nondiscriminatory insofar as it (alone or in combination with other comparable plans)must cover a wide range of employees. including rank and file employees, and actuallyprovide significant benefits for the entire range of covered employees;
 c) In the case of an employer-maintained plan the plan must contain provisionsthat severely limit the employees’ ability to use plan assets for purposes other thanretirement, and in all cases be subject to tax provisions that discourage participants fromusing the assets for purposes other than retirement; and
 d) The plan must provide for payment of a reasonable level of benefits at death, astated age, or an event related to work status, and otherwise require minimumdistributions under rules designed to ensure that any death benefits provided to theparticipants’ survivors are merely incidental to the retirement benefits provided to theparticipants.
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In addition, certain distribution requirements must be met before distributions from theseplans would fall under paragraph 1. To qualify as a pension distribution or similar remunerationfrom a U.S. plan the employee must have been either employed by the same employer for fiveyears or be at least 62 years old at the time of the distribution. In addition, the distribution mustbe made either
 (A) on account of death or disability,(B) as part of a series of substantially equal payments over the
 employee’s life expectancy (or over the joint life expectancy of theemployee and a beneficiary), or
 (C) after the employee attained the age of 55. Finally, thedistribution must be made either after separation from service or on orafter attainment of age 65. A distribution from a pension plan solely due totermination of the pension plan is not a distribution falling underparagraph 1.
 Paragraph 2
 The treatment of social security benefits is dealt with in paragraph 2. This paragraphprovides that, notwithstanding the provision of paragraph 1 under which private pensions aretaxable exclusively in the State of residence of the beneficial owner, payments made by one ofthe Contracting States as a social security benefit or similar public pension to a resident of theother Contracting State or to a citizen of the United States will be taxable only in the ContractingState making the payment. This paragraph applies to social security beneficiaries whether theyhave contributed to the system as private sector or government employees.
 The phrase "similar public pension" is intended to include United States tier 1 RailroadRetirement benefits. The reference to U.S. citizens is necessary to insure that a social securitypayment by Thailand to a U.S. citizen not resident in the United States will not be taxed by theUnited States.
 Paragraph 3
 Under paragraph 3, annuities that are derived and beneficially owned by a resident of aContracting State are taxable only in that State. An annuity, as the term is used in this paragraph,means a stated sum paid periodically at stated times during a specified number of years, under anobligation to make the payment in return for adequate and full consideration (other than forservices rendered). An annuity received in consideration for services rendered would be treatedas deferred compensation and generally taxable in accordance with Article 16 (DependentPersonal Services).
 Paragraphs 4 and 5
 Paragraphs 4 and 5 deal with alimony and child support payments. Both alimony, underparagraph 4, and child support payments, under paragraph 5, are defined as periodic paymentsmade pursuant to a written separation agreement or a decree of divorce, separate maintenance, or
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compulsory support. Paragraph 4, however, deals only with payments of that type that aretaxable to the payee. Under that paragraph, alimony paid by a resident of a Contracting State to aresident of the other Contracting State is taxable under the Convention only in the State ofresidence of the recipient. Paragraph 5 deals with those periodic payments that are for thesupport of a child and that are not covered by paragraph 4 (i.e., those payments that are nottaxable to the payee). These types of payments by a resident of a Contracting State to a residentof the other Contracting State are taxable only in the first-mentioned Contracting State.
 Relation to Other Articles
 Paragraphs 1, 3 and 4 of Article 20 are subject to the saving clause of paragraph 2 ofArticle 1 (Personal Scope). Thus, a U.S. citizen who is resident in the other Contracting State,and receives either a pension, annuity or alimony payment from the United States, may besubject to U.S. tax on the payment, notwithstanding the rules in those three paragraphs that givethe State of residence of the recipient the exclusive taxing right. Paragraphs 2 and 5 are exceptedfrom the saving clause by virtue of paragraph 3(a) of Article 1. Thus, the United States willallow U.S. citizens and residents the benefits of paragraph 5.
 ARTICLE 21 Government Service
 Article 21 deals with the taxation of income (including pensions) from governmentalemployment. It generally follows the corresponding provisions of both the U.S. and OECDModels.
 Paragraph 1
 Subparagraphs (a) and (b) of paragraph 1 deal with the taxation of governmentcompensation other than a pension. Subparagraph a) provides the general rule that wages,salaries, and other remuneration paid by one of the Contracting States or by its politicalsubdivisions or local authorities to any individual are generally exempt from tax by the otherState, if the compensation is in respect of governmental services rendered to that State,subdivision or authority. Under subparagraph b), however, such payments are taxable only in theother State if the services are rendered there and if the individual is a resident of that State who iseither a national (i.e., in the case of the United States, a citizen) of that State or who did notbecome resident of that State solely for purposes of rendering the services. Thus, an individualwho, after establishing U.S. residence, is hired by the Thai Embassy in Washington, would besubject to U.S. (and not Thai) tax on his Thai salary. The paragraph applies both to governmentalemployees and to independent contractors engaged by governments to perform governmentalservices for them.
 Paragraph 2
 Paragraph 2 deals with the taxation of a pension paid by, or out of funds created by, oneof the States or a political subdivision or a local authority thereof to an individual in respect of
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services rendered to that State or subdivision or authority. Subparagraph (a) provides the generalrule that such a pension is taxable only by the paying State. Subparagraph (b), however, providesan exception under which such a pension is taxable only in the residence State if the individual isa resident of, and a national of, that other State. Pensions paid to retired civilian and militaryemployees of a Government of either State are intended to be covered under paragraph 2. Whenbenefits paid by a State in respect of services rendered to that State or a subdivision or authorityare in the form of social security benefits, however, those payments are covered by paragraph 2of Article 20 (Pensions and Social Security Payments). As a general matter, the result will be thesame whether Article 20 or 21 applies, since social security benefits are taxable exclusively bythe source country and so are government pensions. The result will differ only when the paymentis made to a citizen and resident of the other Contracting State, who is not also a citizen of thepaying State. In such a case, social security benefits continue to be taxable at source whilegovernment pensions become taxable only in the residence country.
 Paragraph 3
 Paragraph 3 provides that the provisions of Articles 16 (Dependent Personal Services), 17(Directors' Fees), and 20 (Pensions and Social Security Payments) shall apply to remunerationand pensions in respect of services rendered in connection with a business carried on by one ofthe States or a political subdivision or a local authority thereof.
 Relation to Other Articles
 Under paragraph 3(b) of Article 1 (Personal Scope), the saving clause (paragraph 2 ofArticle 1) does not apply to the benefits conferred by one of the States under this Article if therecipient of the benefits is neither a citizen of, nor has immigrant status in, that State. Thus, forexample, a Thai resident who receives a pension paid by Thailand in respect of services renderedto the Government of Thailand shall be taxable on this pension only in Thailand unless theindividual is a U.S. citizen or acquires a U.S. green card.
 ARTICLE 22 Students and Trainees
 This Article differs from the U.S. Model in order to reflect the particular economic andcultural relationships in this area between the United States and Thailand. This Article reflectsthe important benefits to each country from the student and trainee exchanges the Article covers.
 Paragraph 1
 Paragraph 1 of this Article generally provides that a resident of a Contracting State whovisits the other Contracting State for the primary purpose of studying at a university or otherrecognized educational institution, securing training in a professional specialty, or studying ordoing research as the recipient of a grant from a government or a charitable institution shall beexempt from tax in that Contracting State with respect to certain items of income during thatperiod of study, research or training provided certain conditions are met. Paragraph 1(b) defines
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those exempt items of income as:(1) payments from abroad for maintenance, education, study, research, or training;(2) grants, allowances or awards; and(3) income from personal services performed in that other Contracting State to the extent
 of $3,000 United States dollars or its equivalent in Thai currency per taxable year.
 The exemptions provided in paragraph 1 are available to the visiting student or trainee for aperiod not exceeding five taxable years from the beginning of the visit.
 The reference in paragraph 1 to "primary purpose" is meant to describe individualsparticipating in a full time program of study, training or research, the term used in the U.S.Model. "Primary purpose" was substituted for the reference in the OECD Model to "exclusivepurpose" to prevent too narrow an interpretation. It is not the intention to exclude full timestudents who, in accordance with their visas, may hold part time employment jobs.
 A student must be studying at a recognized educational institution. An educationalinstitution is understood to be an institution that normally maintains a regular faculty andnormally has a regular body of students in attendance at the place where the educationalactivities are carried on. An educational institution will be considered to be recognized if it isaccredited by an authority that generally is responsible for accreditation of institutions in theparticular field of study.
 The host-country exemption in the Article applies in subparagraph (b)(i) to gifts receivedby the student from abroad for the purpose of his maintenance, education or training. A paymentwill be considered to be from abroad if the payor is located outside the host State. In all casessubstance over form should prevail in determining the identity of the payor. Consequently,payments made directly or indirectly by the U.S. person with whom the visitor is training, butwhich have been routed through a non-host-country source, such as, for example, a foreign bankaccount, should not be treated as arising outside the United States for this purpose.
 Paragraph 2
 Paragraph 2 of this Article generally provides an exemption for residents of a ContractingState who are employed by, or under contract with, a resident of the same Contracting State andwho temporarily visit the other Contracting State for the purpose of studying at a university orother recognized educational institution, or acquiring technical, professional, or businessexperience in that other Contracting State, provided such training is from a person other than theemployer or contractor. Such student or trainee is exempt from taxation in the other ContractingState for a period not in excess of twelve consecutive months on personal services income to theextent of $7,500 (or the equivalent in Thai currency) during that period. In addition, the studentor trainee is exempt from taxation in the other Contracting State on expenses reimbursed to himor borne on his behalf.
 Paragraph 3
 Paragraph 3 of this Article deals with a resident of a Contracting State who is temporarily
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present in the other Contracting State for a period not exceeding one year, as a participant in aprogram sponsored by the Government of the host State, for the primary purpose of training,research or study. Such an individual will be exempt from tax by the host State on compensationfor personal services in respect of such training, research or study performed in the host State inan aggregate amount not exceeding $10,000 United States dollars (or its equivalent in Thaicurrency) during a taxable year. In addition, the participant is exempt from taxation in the otherContracting State on expenses reimbursed to him or borne on his behalf.
 Paragraph 4
 Paragraph 4 of this Article provides that the benefits provided under Article 23(Teachers) and the benefits of paragraph 1 of this Article, when taken together, shall extend forsuch period of time, not to exceed five years from the date of arrival of the person claiming suchbenefits, as may be reasonable or customarily required to effectuate the purpose of the visit. Thebenefits of Article 23 (Teachers) are not available to an individual who during the immediatelypreceding period enjoyed the benefits of paragraph 1 of this Article.
 The exemptions in this Article apply in addition to, and not in lieu of, any allowance(e.g., personal exemptions and deductions) available to the person under the internal laws of theContracting States. If the amount earned exceeds the specified amount per annum, only theexcess is subject to tax.
 Relation to Other Articles
 Under paragraph 3(b) of Article 1 (Personal Scope), the saving clause (paragraph 2 ofArticle 1) does not apply to this Article if the individual is neither a citizen of the host State norhas been admitted for permanent residence there. The saving clause, however, does apply withrespect to citizens and permanent residents of the host State. Thus, a U.S. citizen who is aresident of Thailand and who visits the United States as a full-time student at an accrediteduniversity will not be exempt from U.S. tax on remittances from abroad that otherwise constituteU.S. taxable income. A person, however, who is not a U.S. citizen, and who visits the UnitedStates as a student and remains long enough to become a resident under U.S. law, but does notbecome a permanent resident (i.e., does not acquire a green card), will be entitled to the fullbenefits of the Article.
 ARTICLE 23Teachers
 Paragraph 1
 Paragraph 1 provides an exemption from tax in one Contracting State for an individualwho visits that State (the "host State") for a period not exceeding two years for the purpose ofteaching or engaging in research at a university, college or other recognized educationalinstitution in that State. This rule applies only if the individual is a resident of the otherContracting State immediately before his visit begins. The exemption applies to any
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remuneration for such teaching or research. The exemption from tax applies only if the visit doesnot exceed two years from the date he first visits the host State for the purpose of teaching orengaging in research at a university, college or other recognized educational institution there.
 The host State exemption will apply if the teaching or research is carried on at anaccredited university, college, school or other recognized educational institution. An educationalinstitution will be considered to be accredited if it is accredited by an authority that generally isresponsible for accreditation of institutions in the particular field of study.
 Paragraph 2
 Paragraph 2 provides that the Article shall apply to income from research only if suchresearch is undertaken by the individual in the public interest and not primarily for the benefit ofsome other private person or persons.
 Relation to Other Articles
 Under paragraph 3(b) of Article 1 (Personal Scope), the saving clause (paragraph 2 ofArticle 1) does not apply to the benefits conferred by one of the States under this Article if therecipient of the benefits is neither a citizen of that State, nor, in the case of the United States, alawful permanent resident (i.e., a "green card" holder). Thus, a resident of Thailand who visitsthe United States for two academic years as a professor and becomes a U.S. resident according tothe Code, other than by virtue of acquiring a green card, would continue to be exempt from U.S.tax in accordance with this article so long as he is not a U.S. citizen and does not acquireimmigrant status in the United States. The saving clause does apply in this case to U.S. citizensand immigrants.
 ARTICLE 24Other Income
 Article 24 generally assigns taxing jurisdiction over income not dealt with in the otherarticles (Articles 6 through 23) of the Convention to the State of residence of the beneficialowner of the income and defines the terms necessary to apply the article. However, the otherState may also tax such income if it arises in the other State. An item of income is "dealt with" inanother article if it is the type of income described in the article and it has its source in aContracting State. For example, all royalty income that arises in a Contracting State and that isbeneficially owned by a resident of the other Contracting State is "dealt with" in Article 12(Royalties).
 Examples of items of income covered by Article 24 include income from gambling,punitive (but not compensatory) damages, covenants not to compete, and income from certainfinancial instruments to the extent derived by persons not engaged in the trade or business ofdealing in such instruments (unless the transaction giving rise to the income is related to a tradeor business, in which case it is dealt with under Article 7 (Business Profits)). The article alsoapplies to items of income that are not dealt with in the other articles because of their source or
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some other characteristic. For example, Article 11 (Interest) addresses only the taxation ofinterest arising in a Contracting State. Interest arising in a third State that is not attributable to apermanent establishment, therefore, is subject to Article 24.
 Distributions from partnerships and distributions from trusts are not generally dealt withunder Article 24 because partnership and trust distributions generally do not constitute income.Under the Code, partners include in income their distributive share of partnership incomeannually, and partnership distributions themselves generally do not give rise to income. Also,under the Code, trust income and distributions have the character of the associated distributablenet income and therefore would generally be covered by another article of the Convention. SeeCode section 641 et seq.
 Paragraph 1
 Paragraph 1 provides that items of income not dealt with in other articles that are earnedby a resident of a Contracting State generally will be taxable in the State of residence. This rightof taxation applies whether or not the residence State exercises its right to tax the incomecovered by the Article.
 The residence taxation provided by paragraph 1 applies only when a resident of aContracting State is the beneficial owner of the income. This is understood from the phrase"income of a resident of a Contracting State." Thus, source taxation of income not dealt with inother articles of the Convention is not limited by paragraph 1 if it is nominally paid to a residentof the other Contracting State, but is beneficially owned by a resident of a third State.
 Paragraph 2
 Paragraph 2 provides an exception to the general rule of paragraph 1 for income, otherthan income from real property, that is attributable to a permanent establishment or fixed basemaintained in a Contracting State by a resident of the other Contracting State. The taxation ofsuch income is governed by the provisions of Articles 7 (Business Profits) and 15 (IndependentPersonal Services). Therefore, income arising outside the United States that is attributable to apermanent establishment maintained in the United States by a resident of Thailand generallywould be taxable by the United States under the provisions of Article 7. This would be true evenif the income is sourced in a third State.
 There is an exception to this general rule with respect to income a resident of aContracting State derives from immovable (or real) property located outside the otherContracting State (whether in the first-mentioned Contracting State or in a third State) that isattributable to the resident's permanent establishment or fixed base in the other Contracting State.In such a case, only the first-mentioned Contracting State (i.e., the State of residence of theperson deriving the income) and not the host State of the permanent establishment or fixed basemay tax that income. This special rule for foreign-situs property is consistent with the generalrule, also reflected in Article 6 (Income from Immovable (Real) Property), that only the situs andresidence States may tax real property and real property income. Even if such property is part ofthe property of a permanent establishment or fixed base in a Contracting State, that State may not
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tax if neither the situs of the property nor the residence of the owner is in that State.
 Paragraph 3
 Paragraph 3 is not found in the U.S. or OECD Models. It is taken from the U.N. Model. Itmodifies the general rule of paragraph 1. It provides that, notwithstanding paragraphs 1 and 2,items of income of a resident of a Contracting State not dealt with in the other articles of theConvention and arising in the other Contracting State, may also be taxed in that otherContracting State. Thus, gambling income of a resident of the United States that arises inThailand may be taxed both in the United States and in Thailand. Paragraph 1, therefore,provides exclusive residence-based taxation only to income of a resident of a Contracting Statethat does not arise in the other Contracting State.
 Relation to Other Articles
 This Article is subject to the saving clause of paragraph 2 of Article 1 (Personal Scope).Thus, the United States may tax the income of a resident of Thailand that is not dealt withelsewhere in the Convention, if that resident is a citizen of the United States. The Article is alsosubject to the provisions of Article 18 (Limitation on Benefits). Thus, if a resident of Thailandearns income that falls within the scope of paragraph 1 of Article 24, but that is taxable by theUnited States under U.S. law, the income would be exempt from U.S. tax under the provisions ofArticle 24 only if the resident satisfies one of the tests of Article 18 for entitlement to benefits.
 ARTICLE 25 Relief from Double Taxation
 This Article describes the manner in which each Contracting State undertakes to relievedouble taxation. Both the United States and Thailand use the foreign tax credit method undertheir internal laws, and by treaty.
 Paragraph 1
 The United States agrees, in paragraph 1, to allow to its citizens and residents a creditagainst U.S. tax for income taxes paid or accrued to Thailand. Paragraph 1 also provides thatThailand's covered taxes are income taxes for U.S. purposes. This provision is based on theTreasury Department’s review of Thailand's laws. The Treasury Department has determined thatthe Thai Petroleum Income Tax Act is a "tax in lieu of an income tax" under section 903 of theInternal Revenue Code.
 The credit under the Convention is allowed in accordance with the provisions and subjectto the conditions and limitations of U.S. law, as that law may be amended over time, so long asthe general principle of this Article, i.e., the allowance of a credit, is retained. Thus, although theConvention provides for a foreign tax credit, the terms of the credit are determined by theprovisions, at the time a credit is given, of the U.S. statutory credit.
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Subparagraph (b) provides for a deemed-paid credit, consistent with section 902 of theCode, to a U.S. corporation in respect of dividends received from a corporation resident inThailand of which the U.S. corporation owns at least 10 percent of the voting stock. This credit isfor the tax paid by the Thai corporation on the profits out of which the dividends are consideredpaid.
 As indicated, the U.S. credit under the Convention is subject to the various limitations ofU.S. law (see Code sections 901 - 908). For example, the credit against U.S. tax generally islimited to the amount of U.S. tax due with respect to net foreign source income within therelevant foreign tax credit limitation category (see Code section 904(a) and (d)), and the dollaramount of the credit is determined in accordance with U.S. currency translation rules (see, e.g.,Code section 986). Similarly, U.S. law applies to determine carryover periods for excess creditsand other inter-year adjustments. When the alternative minimum tax is due, the alternativeminimum tax foreign tax credit generally is limited in accordance with U.S. law to 90 percent ofalternative minimum tax liability. Furthermore, nothing in the Convention prevents the limitationof the U.S. credit from being applied on a per-country basis (should internal law be changed), anoverall basis, or to particular categories of income (see, e.g., Code section 865(h)).
 The reference in paragraph 1 to the "conditions" of U.S. law is explained in an exchangeof diplomatic notes, described below.
 Paragraph 2
 Paragraph 2 provides the specific rules under which Thailand, in imposing tax on itsresidents, provides relief for U.S. taxes paid by those residents. The paragraph requires thatThailand allow as a credit against Thai tax payable in respect of income any United States taxpayable in respect of the income that is from sources within the United States. The credit underthis paragraph is allowed in accordance with the provisions and subject to the limitations of Thailaw, as that law may be amended over time, so long as the general principles of this Article (i.e.,the allowance of a credit) is retained. The paragraph also provides that the credit shall not exceedthat the Thai tax, determined without regard to the credit given, appropriate to the item ofincome. The paragraph shall not apply with respect to income that has been denied benefits ofthe Convention under the provisions of Article 18 (Limitation on Benefits).
 Paragraph 3
 Paragraph 3 provides the exclusive sourcing rules for purposes of allowing relief fromdouble taxation pursuant this Article. Subparagraph 3(a) states that income derived by a residentof a Contracting State which under the Convention may be taxed in the other Contracting State(other than solely by reason of citizenship under the saving clause of paragraph 2 of Article1(Personal Scope)) shall be deemed to arise in that other State. Subparagraph 3(b) states thatincome derived by a resident of a Contracting State which in accordance with this Conventionmay not be taxed in the other Contracting State shall be deemed to arise in that resident'sContracting State of residence.
 The paragraph also provides, however, that, notwithstanding the general rules of
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subparagraphs (a) and (b), the determination of the source of income for purposes of double taxrelief pursuant to this Article shall be subject to any source rules in the domestic laws of theContracting State that apply to limit the foreign tax credit. In general, the source rules providedin the Convention are consistent with the Code source rules for foreign tax credit and otherpurposes. Where, however, the Convention and Code source rules are inconsistent, the Codesource rules (e.g., Code section 904(g)) will be used to determine the limits for the allowance ofa credit under the Convention. The paragraph also provides that the general source rulesparagraph 3 shall not apply in determining foreign tax credits for taxes other than the taxesreferred to in Article 2 (Taxes Covered).
 Relation to Other Articles
 By virtue of the exceptions in subparagraph 2(a) of Article 1 this Article is not subject tothe saving clause of paragraph 2 of Article 1 (General Scope). Thus, the United States will allowa credit to its citizens and residents in accordance with the Article, even if such credit were toprovide a benefit not available under the Code.
 Exchange of Notes
 Paragraph 1 of Article 25 of the treaty provides that the United States shall allow a creditfor taxes paid to Thailand "subject to the conditions and limitations of the law of the UnitedStates..." (emphasis added). As stated in the diplomatic notes exchanged at the time of signatureof the Convention, it was mutually understood that the addition of the word "conditions" isintended to make clear that U.S. rules regarding "dual capacity" taxpayers apply. The diplomaticnotes also provide that if the United States alters its policy to authorize tax-sparing credits orgrants such a credit in a tax treaty with another country, negotiations will be opened with a viewto concluding a protocol that would amend the Convention to incorporate such a credit.
 ARTICLE 26 Non-Discrimination
 This Article assures that nationals of a Contracting State, in the case of paragraph 1, andresidents of a Contracting State, in the case of paragraphs 2 through 4, will not be subject,directly or indirectly, to discriminatory taxation in the other Contracting State. For this purpose,nondiscrimination means providing national treatment. Not all differences in tax treatment, eitheras between nationals of the two States, or between residents of the two States, are violations ofthis national treatment standard. Rather, the national treatment obligation of this Article appliesonly if the nationals or residents of the two States are comparably situated.
 Each of the relevant paragraphs of the Article provides that two persons that arecomparably situated must be treated similarly. Although the actual words differ from paragraphto paragraph (e.g., paragraph 1 refers to two nationals “in the same circumstances,” paragraph 2refers to two enterprises “carrying on the same activities” and paragraph 4 refers to twoenterprises that are “similar”), the common underlying premise is that if the difference intreatment is directly related to a tax-relevant difference in the situations of the domestic and
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foreign persons being compared, that difference is not to be treated as discriminatory (e.g., if oneperson is taxable in a Contracting State on worldwide income and the other is not, or tax may becollectible from one person at a later stage, but not from the other, distinctions in treatmentwould be justified under paragraph 1). Other examples of such factors that can lead to non-discriminatory differences in treatment will be noted in the discussions of each paragraph.
 The operative paragraphs of the Article also use different language to identify the kindsof differences in taxation treatment that will be considered discriminatory. For example,paragraphs 1 and 4 speak of "any taxation or any requirement connected therewith which is otheror more burdensome," while paragraph 2 specifies that a tax "shall not be less favorably levied."Regardless of these differences in language, only differences in tax treatment that materiallydisadvantage the foreign person relative to the domestic person are properly the subject of theArticle.
 Paragraph 1
 Paragraph 1 provides that a national of one Contracting State may not be subject totaxation or connected requirements in the other Contracting State that are other or moreburdensome than the taxes and connected requirements imposed upon a national of that otherState in the same circumstances. As noted above, whether or not the two persons are both taxableon worldwide income is a significant circumstance for this purpose. The term "other" does notsimply refer to different requirements; the only relevant question under this provision should bewhether the requirement imposed on a national of the other State is more burdensome. Arequirement may be different from the requirements imposed on U.S. nationals without beingmore burdensome.
 Thus, a national of a Contracting State is afforded protection under this paragraph even ifthe national is not a resident of either Contracting State. Accordingly, a U.S. citizen who isresident in a third country is entitled, under this paragraph, to the same treatment in Thailand as anational of Thailand who is in similar circumstances (i.e., presumably one who is resident in athird State). The term "national" in relation to a Contracting State is defined in subparagraph 1(j)of Article 3 (General Definitions).
 Because the relevant circumstances referred to in the paragraph relate, among otherthings, to taxation on worldwide income, paragraph 1 does not obligate the United States toapply the same taxing regime to a national of Thailand who is not resident in the United Statesand a U.S. national who is not resident in the United States. United States citizens who are notresidents of the United States but who are, nevertheless, subject to United States tax on theirworldwide income are not in the same circumstances with respect to United States taxation ascitizens of Thailand who are not United States residents. Thus, for example, Article 26 would notentitle a national of Thailand resident in a third country to taxation at graduated rates of U.S.source dividends or other investment income that applies to a U.S. citizen resident in the samethird country.
 In order to conform to the OECD Model, the definition of "national" in the Convention,as in the U.S. Model, extends beyond citizens to cover juridical persons that are nationals of a
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Contracting State as well. This expanded definition, however, generally may add little as apractical matter to the scope of the Article. A corporation that is a national of Thailand and isdoing business in the United States is already protected, vis-a-vis a U.S. corporation, byparagraph 2. If a Thai corporation is not doing business in the United States it is, in relevantrespect, in different circumstances from a U.S. corporation, and is, therefore, not entitled tonational treatment in the United States. With respect to U.S. nationals claimingnondiscrimination protection from Thailand, U.S. juridical persons that are "nationals" of theUnited States are also U.S. residents (e.g., U.S. corporations but not partnerships), and are,therefore, protected by paragraphs 2 and 4 in any event.
 Paragraph 2
 Paragraph 2 of the Article, like the comparable paragraph in the OECD Model, providesthat a Contracting State may not tax a permanent establishment of an enterprise of the otherContracting State less favorably than an enterprise of that first-mentioned State that is carryingon the same activities. This provision, however, does not obligate a Contracting State to grant toan enterprise of the other Contracting State any tax allowances, reliefs, etc., that it grants to itsown residents on account of their civil status or family responsibilities. Thus, if a sole proprietorwho is a resident of Thailand has a permanent establishment in the United States, in assessingincome tax on the profits attributable to the permanent establishment, the United States is notobligated to allow to the resident of Thailand the personal allowances for himself and his familythat he would be permitted to take if the permanent establishment were a sole proprietorshipowned and operated by a U.S. resident, despite the fact that the individual income tax rateswould apply.
 The fact that a U.S. permanent establishment of an enterprise of Thailand is subject toU.S. tax only on income that is attributable to the permanent establishment, while a U.S.corporation engaged in the same activities is taxable on its worldwide income is not, in itself, asufficient difference to deny national treatment to the permanent establishment. There are cases,however, where the two enterprises would not be similarly situated and differences in treatmentmay be warranted. For instance, it would not be a violation of the nondiscrimination protectionof paragraph 2 to require the Thai enterprise to provide information in a reasonable manner thatmay be different from the information requirements imposed on a resident enterprise, becauseinformation may not be as readily available to the Internal Revenue Service from a foreign asfrom a domestic enterprise. Similarly, it would not be a violation of paragraph 2 to imposepenalties on persons who fail to comply with such a requirement (see, e.g., sections 874(a) and882(c)(2)). Further, a determination that income and expenses have been attributed or allocatedto a permanent establishment in conformity with the principles of Article 7 (Business Profits)implies that the attribution or allocation was not discriminatory.
 Section 1446 of the Code imposes on any partnership with income that is effectivelyconnected with a U.S. trade or business the obligation to withhold tax on amounts allocable to aforeign partner. In the context of the Convention, this obligation applies with respect to a shareof the partnership income of a partner resident in Thailand, and attributable to a U.S. permanentestablishment. There is no similar obligation with respect to the distributive shares of U.S.resident partners. It is understood, however, that this distinction is not a form of discrimination
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within the meaning of paragraph 2 of the Article. No distinction is made between U.S. and non-U.S. partnerships, since the law requires that partnerships of both U.S. and non-U.S. domicilewithhold tax in respect of the partnership shares of non-U.S. partners. Furthermore, indistinguishing between U.S. and non-U.S. partners, the requirement to withhold on the non-U.S.but not the U.S. partner's share is not discriminatory taxation, but, like other withholding onnonresident aliens, is merely a reasonable method for the collection of tax from persons who arenot continually present in the United States, and as to whom it otherwise may be difficult for theUnited States to enforce its tax jurisdiction. If tax has been over-withheld, the partner can, as inother cases of over-withholding, file for a refund. (The relationship between paragraph 2 and theimposition of the branch tax is dealt with below in the discussion of paragraph 5.)
 Paragraph 3
 Paragraph 3 prohibits discrimination in the allowance of deductions. When an enterpriseof a Contracting State pays interest, royalties or other disbursements to a resident of the otherContracting State, the first-mentioned Contracting State must allow a deduction for thosepayments in computing the taxable profits of the enterprise as if the payment had been madeunder the same conditions to a resident of the first-mentioned Contracting State. An exception tothis rule is provided for cases where the provisions of paragraph 1 of Article 9 (AssociatedEnterprises), paragraph 7 of Article 11 (Interest) or paragraph 6 of Article 12 (Royalties) apply,because all of these provisions permit the denial of deductions in certain circumstances in respectof transactions between related persons. This exception would include the denial or deferral ofcertain interest deductions under Code section 163(j).
 The term "other disbursements" is understood to include a reasonable allocation ofexecutive and general administrative expenses, research and development expenses and otherexpenses incurred for the benefit of a group of related persons that includes the person incurringthe expense.
 Paragraph 4
 Paragraph 4 requires that a Contracting State not impose more burdensome taxation orconnected requirements on an enterprise of that State that is wholly or partly owned orcontrolled, directly or indirectly, by one or more residents of the other Contracting State, than thetaxation or connected requirements that it imposes on other similar enterprises of thatfirst-mentioned Contracting State. For this purpose it is understood that “similar” refers tosimilar activities or ownership of the enterprise.
 The Tax Reform Act of 1986 changed the rules for taxing corporations on certaindistributions they make in liquidation. Prior to 1986, corporations were not taxed on distributionsof appreciated property in complete liquidation, although non-liquidating distributions of thesame property, with several exceptions, resulted in corporate-level tax. In part to eliminate thisdisparity, the law now generally taxes corporations on the liquidating distribution of appreciatedproperty. The Code provides an exception in the case of distributions by 80 percent or morecontrolled subsidiaries to their parent corporations, on the theory that the built-in gain in the assetwill be recognized when the parent sells or distributes the asset. This exception does not apply to
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distributions to parent corporations that are tax-exempt organizations or, except to the extentprovided in regulations, foreign corporations. The policy of the legislation is to collect onecorporate-level tax on the liquidating distribution of appreciated property. If, and only if, that taxcan be collected on a subsequent sale or distribution does the legislation defer the tax. It isunderstood that the inapplicability of the exception to the tax on distributions to foreign parentcorporations under section 367(e)(2) does not conflict with paragraph 4 of the Article. While aliquidating distribution to a U.S. parent will not be taxed, and, except to the extent provided inregulations, a liquidating distribution to a foreign parent will, paragraph 4 merely prohibitsdiscrimination among corporate taxpayers on the basis of U.S. or foreign stock ownership.Eligibility for the exception to the tax on liquidating distributions for distributions tonon-exempt, U.S. corporate parents is not based upon the nationality of the owners of thedistributing corporation, but rather is based upon whether such owners would be subject tocorporate tax if they subsequently sold or distributed the same property. Thus, the exception doesnot apply to distributions to persons that would not be so subject -- not only foreign corporations,but also tax-exempt organizations. A similar analysis applies to the treatment of section 355distributions subject to section 367(e)(1).
 For the reasons given above in connection with the discussion of paragraph 2 of theArticle, it is also understood that the provision in section 1446 of the Code for withholding of taxon Thai partners does not violate paragraph 4 of the Article.
 It is further understood that the ineligibility of a U.S. corporation with nonresident alienshareholders to make an election to be an "S" corporation does not violate paragraph 4 of theArticle. If a corporation elects to be an S corporation (requiring 35 or fewer shareholders), it isgenerally not subject to income tax and the shareholders take into account their pro rata shares ofthe corporation's items of income, loss, deduction or credit. (The purpose of the provision is toallow an individual or small group of individuals to conduct business in corporate form whilepaying taxes at individual rates as if the business were conducted directly.) A nonresident aliendoes not pay U.S. tax on a net basis, and, thus, does not generally take into account items of loss,deduction or credit. Thus, the S corporation provisions do not exclude corporations withnonresident alien shareholders because such shareholders are foreign, but only because they arenot net-basis taxpayers. Similarly, the provisions exclude corporations with other types ofshareholders where the purpose of the provisions cannot be fulfilled or their mechanicsimplemented. For example, corporations with corporate shareholders are excluded because thepurpose of the provisions to permit individuals to conduct a business in corporate form atindividual tax rates would not be furthered by their inclusion.
 Paragraph 5
 Paragraph 5 of the Article confirms that no provision of the Article will prevent eitherContracting State from imposing the branch taxes described in Article 14 (Branch Tax). Sinceimposition of the branch taxes under the Convention is specifically sanctioned by Article 14, itsimposition could not be precluded by Article 26, even without paragraph 5. Under the generallyaccepted rule of construction that the specific takes precedence over the more general, thespecific branch tax provision of Article 14 would take precedence over the more general nationaltreatment provision of Article 26.
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Paragraph 6 of the U.S. Model provides nondiscrimination protection with respect to alltaxes imposed by a Contracting State. Under this Article, nondiscrimination protection onlyapplies to taxes covered by the Convention in Article 2 (Taxes Covered).
 Relation to Other Articles
 The saving clause of paragraph 2 of Article 1 (Personal Scope) does not apply to thisArticle, by virtue of the exceptions in paragraph 3(a) of Article 1. Thus, for example, a U.S.citizen who is a resident of Thailand may claim benefits in the United States under this Article.
 Nationals of a Contracting State may claim the benefits of paragraph 1 regardless ofwhether they are entitled to benefits under Article 18 (Limitation on Benefits), because thatparagraph applies to nationals and not residents. They may not claim the benefits of the otherparagraphs of this Article with respect to an item of income unless they are generally entitled totreaty benefits with respect to that income under a provision of Article 18.
 ARTICLE 27 Mutual Agreement Procedure
 This Article provides the mechanism for taxpayers to bring to the attention of competentauthorities issues and problems that may arise under the Convention. It also provides amechanism for cooperation between the competent authorities of the Contracting States toresolve disputes and clarify issues that may arise under the Convention and to resolve cases ofdouble taxation not provided for in the Convention. The competent authorities of the twoContracting States are identified in paragraph 1(e) of Article 3 (General Definitions).
 Paragraph 1
 Paragraph 1 provides that where a resident of a Contracting State considers that theactions of one or both Contracting States will result in taxation that is not in accordance with theConvention he may present his case to the competent authority of the Contracting State of whichhe is a resident or, if his case comes under paragraph 1 of Article 26 (Non-Discrimination), to theContracting State of which he is a national.
 Although the typical cases brought under this paragraph will involve economic doubletaxation arising from transfer pricing adjustments, the scope of this paragraph is not limited tosuch cases. For example, if a the United States treats income derived by a Thai company asattributable to a permanent establishment in the United States, and the Thai resident believes thatthe income is not attributable to a U.S. permanent establishment, the Thai resident may bring acomplaint under paragraph 1 to the competent authority of Thailand.
 It is not necessary for a person bringing a complaint first to have exhausted the remediesprovided under the national laws of the Contracting States before presenting a case to thecompetent authorities. The case must be presented within three years of the first notification of
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the action resulting in taxation not in accordance with the Convention. Although the U.S. Modeltreaty would avoid any time limits for competent authority action, Thailand advocated a three-year limit, which is consistent with the OECD Model treaty.
 Paragraph 2
 Paragraph 2 instructs the competent authorities in dealing with cases brought bytaxpayers under paragraph 1. It provides that if the competent authority of the Contracting Stateto which the case is presented judges the case to have merit, and cannot reach a unilateralsolution, it shall seek an agreement with the competent authority of the other Contracting Statepursuant to which taxation not in accordance with the Convention will be avoided. In a casewhere the taxpayer has entered a closing agreement (or other written settlement) with the UnitedStates prior to bringing a case to the competent authorities, the U.S. competent authority willendeavor only to obtain a correlative adjustment from Thailand. See, Rev. Proc. 96-13, 1996-1C.B. 616, section 7.05.
 Paragraph 3
 Paragraph 3 authorizes the competent authorities to resolve difficulties or doubts that mayarise as to the application or interpretation of the Convention. This Article follows the OECDModel treaty. The U.S. Model contains a non-exhaustive list of examples of the kinds of mattersabout which the competent authority may reach agreement. This list is not in the Convention.The U.S. Model list is merely illustrative, and is not intended to grant any authority that is notimplicitly present as a result of the introductory sentence of paragraph 3. Thus, under thisArticle, the competent authorities may agree to settle a variety of conflicting applications of theConvention. The competent authorities may, for example, agree to the same attribution ofincome, deductions, credits or allowances between an enterprise in one Contracting State and itspermanent establishment in the other or between related persons. These allocations are to bemade in accordance with the arm's length principle underlying Article 7 (Business Profits) andArticle 9 (Associated Enterprises). Agreements reached under these circumstances may includeagreement on a methodology for determining an appropriate transfer price, common treatment ofa taxpayer's cost sharing arrangement, or upon an acceptable range of results under thatmethodology. They may also agree to apply this methodology and range of results prospectivelyto future transactions and time periods pursuant to advance pricing agreements.
 The competent authorities may also agree to characterize particular items of income inthe same way, to characterize entities in a particular way, to apply the same source rules toparticular items of income, and to adopt a common meaning of a term. The competent authoritiescan agree to the common application, consistent with the objective of avoiding double taxation,of procedural provisions of the internal laws of the Contracting States, including those regardingpenalties, fines and interest. The competent authorities may seek agreement on a uniform set ofstandards for the use of exchange rates, or agree on consistent timing of gain recognition withrespect to a transaction to the extent necessary to avoid double taxation.
 Paragraph 3 explicitly authorizes the competent authorities to consult for the purpose ofeliminating double taxation in cases not provided for in the Convention and to resolve any
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difficulties or doubts arising as to the interpretation or application of the Convention. Thisprovision is intended to permit the competent authorities to implement the treaty in particularcases in a manner that is consistent with its expressed general purposes. It permits the competentauthorities to deal with cases that are within the spirit of the provisions but that are notspecifically covered. An example of such a case might be double taxation arising from a transferpricing adjustment between two permanent establishments of a third-country resident, one in theUnited States and one in Thailand. Since no resident of a Contracting State is involved in thecase, the Convention does not apply, but the competent authorities nevertheless may use theauthority of the Convention to prevent the double taxation.
 Agreements reached by the competent authorities under paragraph 3 need not conform tothe internal law provisions of either Contracting State. Paragraph 3 is not, however, intended toauthorize the competent authorities to resolve problems of major policy significance thatnormally would be the subject of negotiations between the Contracting States themselves. Forexample, this provision would not authorize the competent authorities to agree to allow a U.S.foreign tax credit under the treaty for a tax imposed by the other country where that tax is nototherwise a covered tax and is not an identical or substantially similar tax imposed after the dateof signature of the treaty. Whether or not the tax is creditable under the Code is a separate matter.
 Paragraph 3 also authorizes the competent authorities to increase any dollar amountsreferred to in the Convention to reflect economic and monetary developments. This refers toArticle 15 (Independent Personal Services), Article 17 (Artistes and Sportsmen), and Article 22(Students and Trainees). The rule under paragraph 4 is intended to operate as follows: if, forexample, after the Convention has been in force for some time, inflation rates have been such asto make the threshold for entertainers unrealistically low in terms of the original objectivesintended in setting the threshold, the competent authorities may agree to a higher thresholdwithout the need for formal amendment to the treaty and ratification by the Contracting States.This authority can be exercised, however, only to the extent necessary to restore those originalobjectives. Because of paragraph 2 of Article 1 (General Scope), it is clear that this provision canbe applied only to the benefit of taxpayers, i.e., only to increase thresholds, not to reduce them.
 Paragraph 4
 Paragraph 4 provides that if the competent authorities reach an agreement referred to inparagraphs 2 and 3, taxes shall be imposed on such income, and refund or credit of taxes shall beallowed by the Contracting States in accordance with such agreement. This is based on aprovision in the Thailand-Finland treaty, and is similar to a provision in paragraph 2 of the U.S.Model treaty. Because, as specified in paragraph 4 of Article 1 (Personal Scope), the Conventioncannot operate to increase a taxpayer's liability, time or other procedural limitations can beoverridden only for the purpose of making refunds and not to impose additional tax.
 Paragraph 5
 Paragraph 5 provides that the competent authorities may communicate with each otherfor the purpose of reaching an agreement. This makes clear that the competent authorities of thetwo Contracting States may communicate without going through diplomatic channels. Such
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communication may be in various forms, including, where appropriate, through face-to-facemeetings of representatives of the competent authorities.
 Other Issues
 Treaty Effective Dates and Termination in Relation to Competent Authority Dispute Resolution
 A case may be raised by a taxpayer with respect to a year for which the Convention wasin force after the Convention has been terminated. In such a case the ability of the competentauthorities to act is limited. They may not exchange confidential information, nor may they reacha solution that varies from that specified in its law.
 A case also may be brought to a competent authority under the Convention when it is inforce, but with respect to a year prior to the entry into force. The scope of the competentauthorities to address such a case is not constrained by the fact that the Convention was not inforce when the transactions at issue occurred, and the competent authorities have available tothem the full range of remedies afforded under this Article.
 Triangular Competent Authority Solutions
 International tax cases may involve more than two taxing jurisdictions (e.g., transactionsamong a parent corporation resident in a country A and its subsidiaries resident in countries Band C). As long as there is a complete network of treaties among the three countries, it should bepossible, under the full combination of bilateral authorities, for the competent authorities of thethree States to work together on a three-sided solution. Although Country A may not be able togive information received under Article 28 (Exchange of Information) from Country B to theauthorities of country C, if the competent authorities of the three countries are working together,it should not be a problem for them to arrange for the authorities of Country B to give thenecessary information directly to the tax authorities of country C, as well as to those of CountryA. Each bilateral part of the trilateral solution must, of course, not exceed the scope of theauthority of the competent authorities under the relevant bilateral treaty.
 Relation to Other Articles
 This Article is not subject to the saving clause of paragraph 2 of Article 1 (PersonalScope) by virtue of the exceptions in paragraph 3(a) of that Article. Thus, rules, definitions,procedures, etc. that are agreed upon by the competent authorities under this Article may beapplied by the United States with respect to its citizens and residents even if they differ from thecomparable Code provisions. Similarly, as indicated above, U.S. law may be overridden toprovide refunds of tax to a U.S. citizen or resident under this Article. A person may seek reliefunder Article 27 regardless of whether he is generally entitled to benefits under Article 18(Limitation on Benefits). As in all other cases, the competent authority is vested with thediscretion to decide whether the claim for relief is justified.
 ARTICLE 28
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Exchange of Information and Administrative Assistance
 Paragraph 1
 This Article provides for the exchange of information between the competent authoritiesof the Contracting States. The information to be exchanged is that which is necessary forcarrying out the provisions of the Convention or the domestic laws of the United States or ofThailand concerning the taxes covered by the Convention. Referring, as in the OECD Model, toinformation that is "necessary" for carrying out the provisions of the Convention is understood tobe equivalent to the reference in the U.S. Model to information that is "relevant." Thus, use ofthe term "necessary" should not be interpreted as requiring a requesting State to demonstrate thatit would be disabled from enforcing its tax laws unless it obtained a particular item ofinformation.
 The taxes covered by the Convention for purposes of this Article constitute a broadercategory of taxes than those referred to in Article 2 (Taxes Covered). As provided in paragraph4, for purposes of exchange of information, covered taxes include all taxes imposed, in the caseof the United States, under the Internal Revenue Code, and in the case of Thailand, under theRevenue Code and the Petroleum Income Tax Act. Exchange of information with respect todomestic law is authorized insofar as the taxation under those domestic laws is not contrary tothe Convention. Thus, for example, information may be exchanged with respect to a covered tax,even if the transaction to which the information relates is a purely domestic transaction in therequesting State and, therefore, the exchange is not made for the purpose of carrying out theConvention.
 An example of such a case is provided in the OECD Commentary: A company resident inthe United States and a company resident in Thailand transact business between themselvesthrough a third-country resident company. Neither Contracting State has a treaty with the thirdState. In order to enforce their internal laws with respect to transactions of their residents withthe third-country company (since there is no relevant treaty in force), the Contracting State mayexchange information regarding the prices that their residents paid in their transactions with thethird-country resident.
 Paragraph 1 states that information exchange is not restricted by Article 1 (GeneralScope). Accordingly, information may be requested and provided under this Article with respectto persons who are not residents of either Contracting State. For example, if a third-countryresident has a permanent establishment in Thailand which engages in transactions with a U.S.enterprise, the United States could request information with respect to that permanentestablishment, even though it is not a resident of either Contracting State. Similarly, if athird-country resident maintains a bank account in Thailand, and the Internal Revenue Servicehas reason to believe that funds in that account should have been reported for U.S. tax purposesbut have not been so reported, information can be requested from Thailand with respect to thatperson's account.
 Paragraph 1 also provides assurances that any information exchanged will be treated assecret, subject to the same disclosure constraints as information obtained under the laws of the
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requesting State. Information received may be disclosed only to persons, including courts andadministrative bodies, concerned with the assessment, collection, enforcement or prosecution inrespect of the taxes to which the information relates, or to persons concerned with theadministration of these taxes. The information must be used by these persons in connection withthese designated functions. Persons in the United States concerned with the administration oftaxes include legislative bodies, such as the tax-writing committees of Congress and the GeneralAccounting Office. Information received by these bodies must be for use in the performance oftheir role in overseeing the administration of U.S. tax laws. Information received may bedisclosed in public court proceedings or in judicial decisions.
 The Article authorizes the competent authorities to exchange information on a routinebasis, on request in relation to a specific case, or spontaneously. It is contemplated that theContracting States will utilize this authority to engage in all of these forms of informationexchange, as appropriate.
 Paragraph 2
 Paragraph 2 is identical to paragraph 2 of Article 26 of the U.S. Model and paragraph 2of Article 26 of the OECD Model. It provides that the obligations undertaken in paragraph 1 toexchange information do not require a Contracting State to carry out administrative measuresthat are at variance with the laws or administrative practice of either State. Nor is a ContractingState required to supply information not obtainable under the laws or administrative practice ofeither State, or to disclose trade secrets or other information, the disclosure of which would becontrary to public policy. Thus, a requesting State cannot obtain information from the other Stateif the information would be obtained pursuant to procedures or measures that are broader thanthose available in the requesting State.
 While paragraph 2 states conditions under which a Contracting State is not obligated tocomply with a request from the other Contracting State for information, the requested State is notprecluded from providing such information, and may, at its discretion, do so subject to thelimitations of its internal law.
 Paragraph 3
 Paragraph 3 provides that, subject to the provisions of paragraph 2 of Article 31(Termination), when information is requested by a Contracting State in accordance with thisArticle, the other Contracting State is obligated to obtain the requested information as if the taxin question were the tax of the requested State, even if that State has no direct tax interest in thecase to which the request relates.
 The application of paragraph 3 is suspended until such time as the Government of theUnited States receives from the Government of Thailand a diplomatic note indicating thatThailand is prepared and able to implement the provisions of this paragraph. It is understood thatThailand will not be prepared and able to implement the provisions of this paragraph untilenabling legislation has been enacted and has become effective. Paragraph 3 is subject to theprovisions of paragraph 2 of Article 31 (Termination). Thus, the Convention shall terminate by
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operation of that paragraph on January 1 of the sixth year following its entry into force, unlessthe Government of the United States has received the diplomatic note described above from theGovernment of Thailand by June 30 of the fifth year following entry into force.
 Paragraph 4
 Notwithstanding the provisions of Article 2 (Taxes Covered), the exchange ofinformation provided for in this Article shall apply to all taxes imposed by the United Statesunder the Internal Revenue Code. In addition, the exchange of information provided for in thisArticle shall apply to all taxes imposed by Thailand under the Revenue Code, including thePetroleum Income Tax Act. The U.S. competent authority may, therefore, request informationfor purposes of, for example, estate and gift taxes or Federal excise taxes.
 Treaty Effective Dates and Termination in Relation to Competent Authority Dispute Resolution
 A tax administration may seek information with respect to a year for which theConvention was in force after the Convention has been terminated. In such a case the ability ofthe other tax administration to act is limited. The Convention no longer provides authority for thetax administrations to exchange confidential information. They may only exchange informationpursuant to domestic law.
 The competent authority also may seek information under the Convention at a time whenthe Convention is in force, but with respect to a year prior to the entry into force of theConvention. The scope of the competent authorities to address such a case is not constrained bythe fact that the Convention was not in force when the transactions at issue occurred, and thecompetent authorities have available to them the full range of information exchange provisionsafforded under this Article.
 ARTICLE 29 Diplomatic Agents and Consular Officers
 This Article confirms that any fiscal privileges to which diplomatic or consular officialsare entitled under general provisions of international law or under special agreements will applynotwithstanding any provisions to the contrary in the Convention. The text of this Article isidentical to the corresponding provision of the U.S. and OECD Models. The agreements referredto include any bilateral agreements, such as consular conventions, that affect the taxation ofdiplomats and consular officials and any multilateral agreements dealing with these issues, suchas the Vienna Convention on Diplomatic Relations and the Vienna Convention on ConsularRelations. The U.S. generally adheres to the latter because its terms are consistent withcustomary international law.
 The Article does not independently provide any benefits to diplomatic agents andconsular officers. Article 21 (Government Service) does so, as do Code section 893 and anumber of bilateral and multilateral agreements. Rather, the Article specifically reconfirms inthis context the statement in paragraph 4 of Article 1 (General Scope) that nothing in the tax
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treaty will operate to restrict any benefit accorded by the general rules of international law orwith any other agreements referred to above. In the event that there is a conflict between the taxtreaty and international law or such other treaties, under which the diplomatic agent or consularofficial is entitled to greater benefits under the latter, the latter laws or agreements shall haveprecedence. Conversely, if the tax treaty confers a greater benefit than another agreement, theaffected person could claim the benefit of the tax treaty.
 Pursuant to subparagraph 3(b) of Article 1, the saving clause of paragraph 2 of Article 1(Personal Scope) does not apply to override any benefits of this Article available to an individualwho is neither a citizen of the United States nor has immigrant status there.
 ARTICLE 30 Entry into Force
 This Article contains the rules for bringing the Convention into force and giving effect toits provisions.
 Paragraph 1
 Paragraph 1 provides for the ratification of the Convention by both Contracting Statesaccording to their constitutional and statutory requirements, and for the exchange of instrumentsof ratification at Washington, D.C.
 In the United States, the process leading to ratification and entry into force is as follows:Once a treaty has been signed by authorized representatives of the two Contracting States, theDepartment of State sends the treaty to the President who formally transmits it to the Senate forits advice and consent to ratification, which requires approval by two-thirds of the Senatorspresent and voting. Prior to this vote, however, it generally has been the practice for the SenateCommittee on Foreign Relations to hold hearings on the treaty and make a recommendationregarding its approval to the full Senate. Both Government and private sector witnesses maytestify at these hearings. After receiving the advice and consent of the Senate to ratification, thetreaty is returned to the President for his signature on the ratification document. The President'ssignature on the document completes the process in the United States. When signed, it is readyfor exchange.
 Paragraph 2
 Paragraph 2 provides that the Convention will enter into force upon the exchange ofinstruments of ratification. The date on which a treaty enters into force is not necessarily the dateon which its provisions take effect. Paragraph 2, therefore, also contains rules that determinewhen the provisions of the treaty will have effect. Under paragraph 2(a), the Convention willhave effect with respect to taxes withheld at source (principally dividends, interest and royalties)for amounts paid or credited on or after the first day of the sixth month following the date onwhich the Convention enters into force. For example, if instruments of ratification are exchangedon April 25 of a given year, the withholding rates specified in paragraph 2 of Article 10
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(Dividends) would be applicable to any dividends paid or credited on or after October 1 of thatyear. This rule allows the benefits of the withholding reductions to be put into effect as soon aspossible, without waiting until the following year. The delay of five to six months is required toallow sufficient time for withholding agents to be informed about the change in withholdingrates.
 For all other taxes, paragraph 2(b) specifies that the Convention will have effect for anytaxable year or assessment period beginning on or after January 1 of the year next followingentry into force.
 As discussed under Articles 27 (Mutual Agreement Procedure) and 28 (Exchange ofInformation), the powers afforded the competent authority under these articles applyretroactively to taxable periods preceding entry into force.
 ARTICLE 31 Termination
 The Convention is to remain in effect indefinitely, unless terminated in accordance withthe provisions of Article 31. The Convention may be terminated at any time after five years fromthe date in which the Convention enters into force, provided that at least six months notice isgiven through diplomatic channels. If notice of termination is given, the provisions of theConvention with respect to withholding at source will cease to have effect for amounts paid orcredited on or after the first day of January next following the expiration of the six monthsperiod. For other taxes, the Convention will cease to have effect for taxable periods beginning onor after on the first day of January next following the expiration of the 6 months period.
 Paragraph 1
 A treaty performs certain specific and necessary functions regarding informationexchange and mutual agreement. In the case of information exchange the treaty's function is tooverride confidentiality rules relating to taxpayer information. In the case of mutual agreementits function is to allow competent authorities to modify internal law in order to prevent doubletaxation and tax avoidance. With respect to the effective termination dates for these aspects ofthe treaty, therefore, if a treaty is terminated as of January 1 of a given year, no otherwiseconfidential information can be exchanged after that date, regardless of whether the treaty was inforce for the taxable year to which the request relates. Similarly, no mutual agreement departingfrom internal law can be implemented after that date, regardless of the taxable year to which theagreement relates. Therefore, for the competent authorities to be allowed to exchange otherwiseconfidential information or to reach a mutual agreement that departs from internal law, a treatymust be in force at the time those actions are taken and any existing competent authorityagreement ceases to apply.
 Paragraph 1 of Article 29 relates only to unilateral termination of the Convention by aContracting State. Nothing in that Article should be construed as preventing the ContractingStates from concluding a new bilateral agreement, subject to ratification, that supersedes, amends
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or terminates provisions of the Convention without the six-month notification period.
 Customary international law observed by the United States and other countries, asreflected in the Vienna Convention on Treaties, allows termination by one Contracting State atany time in the event of a "material breach" of the agreement by the other Contracting State.
 Paragraph 2
 Paragraph 2 is a sunset provision, made necessary because the application of paragraph 3of Article 28 is suspended pending enactment of implementing legislation in Thailand. Underparagraph 2, the Convention will automatically terminate on January 1 of the sixth yearfollowing the year in which the Convention enters into force, unless the Government of theUnited States has received from the Government of Thailand by June 30 of the fifth yearfollowing entry into force a diplomatic note indicating that the Government of Thailand isprepared and able to implement the provisions of paragraph 3 of Article 28. Thus, theConvention will terminate, without the notification procedures of paragraph 1, unless theGovernment of Thailand indicates in a diplomatic note that if information is requested by theGovernment of United States, that the Government of Thailand is willing and able to obtain therequested information in the same manner and to the same extent as if the United States tax werebeing imposed by the Government of Thailand. If the Convention enters into force in 1997, theConvention will terminate on January 1, 2003 unless the diplomatic note is received by June 30,2002.
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