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                    Contracts Outline Swaine Fall 20071. What Law Applies?Common
LawUCCCISG

AppliesApplies when neither UCC nor CISG comes in, and may
supplement the UCC & CISG.Article 2 applies to transactions in
goods (see 2-102: Scope)Applies to sale of goods between parties
whose places of business are in different countries that are party
to the CISG (Article 1)

Exceptions2-105(1) defines goods: moveable things; NOT services,
real property, investment securities, or things in action
copyrights, patents, etcDoes NOT apply to goods bought for
personal, family or household use; to ships/vessels/aircraft; to
investment securities (Article 2)

Merchant2-104(1): person w/ knowledge or skill in this type of
transaction. Broadly interpreted generally includes Universities bc
they have purchasing dept, eg.

Princess Cruises v. General Electric: When there is a mixed
transaction, look at Coakley Factors:

1.Language of the K

2.Nature of suppliers business

3.Intrinsic worth of the materials2. Is there a Contract?
Damages are what P expected to receive if K was fulfilledCommon
LawUCC

Contract DefinedRest 2nd 1: Contract is a promise for the breach
of which the law gives a remedy, or the performance of which the
law in some way recognizes as a duty1-201(11): Contract means the
total legal obligation which results from the parties Agreement as
affected by this Act and any other applicable rules of law.

Agreement Defined1-201(3): Agreement means the bargain of the
parties in fact as found in their language or by implication from
other circumstances including course of dealing or usage of trade
or course of performance

Formation17: Standard contract requires a bargain, manifestation
of mutual assent, and consideration 2-204: (1) A contract for sale
of goods may be made in any manner sufficient to show agreement,
including conduct by both parties which recognizes the existence of
such a contract.

Intention to be Legally Bound21: Neither real nor apparent
intention that promise be legally binding is essential to formation
of K

a. Manifestation of Mutual Assent? MODIFIED OBJECTIVE
PERSPECTIVECommon LawUCCCISG

Intention to be Legally Bound21: intention that promise be
legally binding is NOT essential to formation of K. If a party
acted as though he intended to be bound, he is bound.

Misunder-standing / Meaning of Terms20, 201: 1. If Parties
attach materially different meanings and neither or both knew/had
reason to know of others meaning = No mutual assent;

2. If (a) one party knew of the other partys meaning and the
other did not know [subjective asymmetry], OR (b) one party should
have known of the other partys meaning and the other had no reason
to know [objective asymmetry], the meaning of the innocent party is
used.Article 8(1): Meaning of statements/conduct are interpreted by
intent, where the other party knew or could not have been unaware
what the intent was; (2) by reasonable person interpretation if (1)
does not apply;

(3) to determine intent, consider all circumstances:
negotiations, practices between the parties, subsequent conduct of
parties

Moment of Formation22: (1) Normally, assent is through offer and
acceptance, BUT

(2) Manifestation of mutual assent can exist even if offer,
acceptance, or moment of formation cant be determined2-204(2): An
agreement sufficient to constitute a contract for sale may be found
even though the moment of its making is undetermined.

Duty to Read70: One who manifests acceptance of the terms of a
writing which he should reasonably understand to be an offer or
proposed K, is bound by the K, though ignorant of the terms of the
writing or its proper interpretation.Note tension between duty to
read vs. adhesion contract / reasonable expectations doctrine the
latter applies to standard form contracts only, and generally where
a non-sophisticated / inexperienced party is entering contract

Raffles v Wichelhaus (the Peerless case) UK 1864: Raffles
(cotton seller) sued Wichelhaus (buyer) for non-performance of
contract because buyer refused shipment of cotton when it arrived
on the ship Peerless which left Bombay in December for Liverpool;
buyer had expected cotton to arrive on Peerless which left Bombay
in October. Holding: There was no manifestation of mutual assent
because there was no mutual understanding of terms. Found neither
party at fault for misunderstanding, so neither partys definition
could prevail. Subjective understanding of contract OUTDATED
theory.Lucy v Zehmer (Va. 1954): Lucy, would-be purchaser of
Ferguson farm, sued owner (Zehmer) for specific performance of
contract in which Zehmer and his wife agreed to sell farm for
$50,000, but on which Zehmer reneged, saying the K was a joke to Z
all along. Holding: The subjective intention of the parties is NOT
relevant, nor does it matter that a party did not intend for
promise to legally binding it is the outward expression, and how it
would appear to a reasonable man that matters. Objective
understanding of contract MODERN theory. (Modern actually modified
objective theory subjective intent matters when the parties agree
on meaning, or when they disagree by mistake)Ray v. William G.
Eurice & Bros, Inc. (Md. Ct App 1952) p.23: Contractors bound
to build house despite claims they had not seen the specs attached
to contract K referred to the specs and contractor signed. Test of
K is Objective: K is interpreted by what a reasonable person in the
position of the parties would think the K means, not what one of
the parties meant/thought it meant. b. Offer?Common LawUCCCISG

Offer Defined24: Offer is manifestation of willingness to enter
into a bargain, so as to justify another in understanding that
assent is invited and will conclude K.[Not defined, therefore use
common law defn]Art. 14 (1) A proposal for concluding a contract
addressed to one or more specific persons constitutes an offer if
it is sufficiently definite and indicates the intention of the
offeror to be bound in case of acceptance.

Identity of OffereeOfferee must be a specific person. Form
letters, and usually ads, arent offers. See 26, Longergan,
IzadiAddressed to one or more specific persons (Art. 14(1)).

Preliminary Negotiations / Intention for further assent26:
manifestation of willingness to enter bargain is NOT an offer if
offeree knows that offeror does not intend to conclude K w/o
further manifestation of assentArt. 14(2) A proposal other than one
addressed to one or more specific persons is to be considered
merely as an invitation to make offers, unless the contrary is
clearly indicated by the person making the proposal.

Certainty33: Offer must be reasonably certain in order to confer
power of acceptance (missing terms may = not an offer)Terms are
certain if they provide:

1. Basis for determining breach;

2. Basis for appropriate remedy for breachThe fact that one or
more terms are left open may indicate that manifestation of
intention is NOT an offer / acceptance2-204(3): Even though one or
more terms are left open a contract for sale does not fail for
indefiniteness if the parties have intended to make a contract and
there is a reasonably certain basis for giving an appropriate
remedy.Art. 14(1) A proposal is sufficiently definite if it
indicates the goods and expressly or implicitly fixes or makes
provision for determining the quantity and the price.

Lonergan v. Scolnick (CA Dist Ct of Appeal, 1954): D, Scolnick
seller, placed ad in paper offering to sell property, P, Lonergan
buyer- (in New York) responded to ad and further correspondence,
but D sold property to 3rd party. P sued for specific performance
or damages on breach of contract theory. Advertisements and form
letters are not offers there is a 33 lack of certainty (as to whom
the offeree is) and 26 indication that further manifestation of
assent is required.Izadi v Machado (Gus) Ford (FL Dist Ct App,
1989): P attempted to purchase Ford Ranger Pickup from D dealership
for $3595 cash plus a trade in; D refused despite newspaper
advertisement implying this deal was offered. Court rules that Ad
is an offer because the objective interpretation of the ad is that
all of the terms are clear and the car will be sold at the price
shown. There are lots of cars, so offer could be extended to many
readers and contract entered w/ all who accept. Enforcement here
partly punitive for bait & switch.c. Acceptance?

Common LawUCCCISG

Acceptance defined50(1): manifestation of assent to terms of
offer, made by offeree in manner invited by the offerArticle 18(1):
statement or conduct indicating assent is an acceptance.

Ninja Rule69: silence/inactivity operate as acceptance only
when:

(a) Offeree takes benefit of services which he had the
opportunity to reject & knew were offered w/ expectation of
compensation;

(b) Offeror permits acceptance by silence AND offeree intends to
accept by silence;

(c) Previous dealings make it reasonably for offeree to notify
offeror if he doesnt acceptArticle 18(1): Silence or inactivity
does not in itself amount to acceptance

Termination of Power of Acceptance36: (1)Power of acceptance is
terminated by:

(a) rejection/counter-offer

(b) lapse of time

(c) revocation

(d) death of offeror;

(2) or by non-occurrence of a condition of acceptanceArt. 18(2):
An acceptance is not effective if the indication of assent does not
reach the offeror within the time he has fixed or, if no time is
fixed, within a reasonable time, due account being taken of the
circumstances of the transaction, including the rapidity of the
means of communication employed by the offeror. An oral offer must
be accepted immediately unless the circumstances indicate
otherwise.

c. Acceptance, contd: Battle of the Forms?Common LawUCCCISG

Battle of the Forms;

Mirror Image Rule; Last Shot Rule59: Acceptance must be the
mirror image of offer, or else it is a counter-offer; 39:
Counter-offer is rejection of original offer

But note: inquiry re: possible other terms is not a
counter-offer & does not terminate power of acceptance

Last shot rule: Effect of common-law mirror image rule on battle
of the forms is that the last form controls it is a rejection &
counter-offer to the previous offer, which is accepted by
performance (usually acceptance of services by buyer so this rule
favored sellers)2-207(1): (1)A definite and seasonable [= timely]
expression of acceptance [= assent] or a written confirmation which
is sent w/in a reasonable time operates as an acceptance even
though it states terms additional to or different from those
offered or agreed upon, unless acceptance is expressly made
conditional on assent to the additional or different terms.

(2) The additional terms are construed as proposals for addition
to the contract. Between merchants such terms become part of the
contract unless:

(a) The offer expressly limits acceptance to the terms of the
offer;

(b) They materially alter it; or

(c) Notification of objection to them has already been given or
is given w/in a reasonable time after notice of them is
received.Art. 19(1): mirror image rule: a reply to an offer which
purports to be an acceptance but contains additions, limitations,
or other modifications is a rejection of the offer and constitutes
a counter offer.

(2) HOWEVER, if the different terms do not materially alter the
offer, then its an acceptance AND the new terms come in if the
original offeror does not object without undue delay.

Bottom Line: material changes in purported acceptance make it a
rejection & counter-offer.

2-207(2) Knock out RuleKnock-out Rule: new terms that are
different (instead of additional) can be handled 3 ways:

1. Treat as addl terms (but co-existence of the different terms
usually doesnt work);

2. Give no effect ( first shot rule

3. Knock out conflicting terms & all other additional
non-material alterations are included majority rule

2-207(3): Conduct creates K 2-207(3): Conduct by both parties
which recognizes the existence of a contract is sufficient to
establish a contract for sale although the writings of the parties
do not otherwise establish a contract. In such case the terms of
the particular contract consist of those terms on which the
writings of the parties agree, together w/ any supplementary terms
incorporated [by] this Act.

Material Alterations2-207 cmt 4: surprise or hardship: negating
std warranties, choice of law, reserving seller power to cancel if
payments not made when due, requiring complaints in shorter time
than customary, etc.

NOT MATERIAL: force majeure clause, reasonable interest rate,
reasonable time for complaints, providing for inspection, limiting
remedy in a reasonable mannerArt 19(3):

MATERIAL ALTERATIONS:

Price, payment, quality/ quantity of goods, place/ time of
delivery, extent of liability, disputes settlement (&
other)

c. Acceptance Contd: Unilateral Contracts?Common LawUCCCISG

Unilateral K acceptance by performance32: In case of doubt,
offer is interpreted as inviting the offeree to accept either by
promising to perform or by rendering performance, as the offeree
chooses. 2-206. Offer and Acceptance in Formation of Contract.

(1) Unless otherwise unambiguously indicated by the language or
circumstances

(a) an offer to make a contract shall be construed as inviting
acceptance in any manner and by any medium reasonable in the
circumstances;

(b) an order or other offer to buy goods for prompt or current
shipment shall be construed as inviting acceptance either by a
prompt promise to ship or by the prompt or current shipmentArt. 18
(3): If, by virtue of the offer or as a result of practices which
the parties have established between themselves or of usage, the
offeree may indicate assent by performing an act, such as one
relating to the dispatch of the goods or payment of the price,
without notice to the offeror, the acceptance is effective at the
moment the act is performed, provided that the act is performed
within the period of time [reqd by offer or a reasonable time if
offer isnt explicit].

d. Revocation of Offer? Common LawUCCCISG

Offers are generally Revocable?Yes. Written offer that states it
will be held open for 30 days is revocable within the 30 day period
if not supported by consideration. (Normile v. Miller; 42 Cmt
a).

But, Promissory Estoppel can be applied to make an offer
irrevocable where the promisee relied on the promise (construction
bidding, e.g.)Not by merchants. 2-205: An offer by a merchant to
buy or sell goods in a signed writing which by its terms gives
assurance that it will be held open is not revocable, for lack of
consideration, during the time stated or if no time is stated for a
reasonable time, but in no event may such period exceed 3 months.
Any such form supplied by the offeree must be separately signed by
the offeror.

Yes. Art. 16(1) Until a K is concluded, an offer may be revoked
if the revocation reaches the offeree before he has dispatched
acceptance.HOWEVER, Art. 16(2), if the offer indicates that it will
be held open, it is irrevocable.

d. Revocation of Offer, Contd: Mailbox RulesCommon
LawUCCCISG

Mailbox Rule: Revocation42: An offeree's power of acceptance is
terminated when the offeree receives from the offeror a
manifestation of an intention not to enter into the proposed
contract.43: communication of offerors intention not to enter a
contract recd by offeree from a 3rd party is an effective
rejection.Art. 15(2) An offer, even if it is irrevocable, may be
withdrawn if the withdrawal reaches the offeree before or at the
same time as the offer.

Mailbox Rule: Rejection40: Rejection is effective when it
reaches the offeror; Acceptance dispatched after rejection is
dispatched is effective as acceptance if it reaches offeror before
the rejection does.Article 17: Offer is terminated when rejection
reaches the offeror

Mailbox Rule: Acceptance63(a): Acceptance is effective when
dispatched, regardless of whether it ever reaches offeror.

* Dispatched means put out of the offerees possession (mail
clerk @ office, private courier service = still in
possession).*Once dispatched, acceptance cant be withdrawn.Article
16(1): otherwise revocable offer cannot be revoked once acceptance
has been dispatched, BUT

Article 18(2): acceptance effective when it reaches the offeror
(onus on offeree to make sure acceptance is actually received by
offeror);

Rules re: means of com-munication63: acceptance must be by means
invited by offeror Offeror is Master of Offer

65: choose medium appropriate to type of transaction;

66: must be property addressed, steps taken to assure
receipt

What constitutes receipt68: - recd by addressee

Recd by authorized party;

Deposited at place where similar communications are recd by the
partyArt. 15(1) An offer becomes effective when it reaches the
offeree.

Art 24: An offer, acceptance, or other declaration of intention
reaches the addressee when it is made orally to him or delivered by
any other means to him personally, to his place of business or
mailing address, or if he does not have one of those, to his
residence.

Normile v Miller (SC of NC, 1985): P (Normile) attempted to
purchase property belonging to D by accepting her counter-offer,
after he had been notified by her real estate agent that the
property had been sold. Holding: There was no contract: 1.
Counter-proposal is an effective rejection of original offer for K;
2. Option requires consideration; 3. An offer is generally freely
revocable and can be rescinded by offeror @ any time prior to
acceptance (R2d 42). Here, offer was revoked by agent telling
Plaintiff that property had been sold to someone else Plaintiff
could not then accept the offer. (Plaintiff may have also
effectively rejected offer by not accepting when orally informed of
its terms industry standard re: timeliness R2d 36 this would
probably be a fact question for court.)

d. Revocation, Contd: Unilaterial ContractCommon LawUCC

Unilateral K Offer not revocable once performance is begun or
tendered

Offeree must complete performance for K to be effective45: (1)
Where offer invites offeree to accept by rendering a performance
and does not invite a promissory acceptance, an option K is created
when the offeree tenders or begins the invited performance or
tenders a beginning of it

(2) The offerors duty of performance under any option K so
created is conditional on completion or tender of the invited
performance in accordance w/ the terms of the offer.

Petterson v. Pattberg; Cook v. Coldwell Banker2-206(2) Where the
beginning of a requested performance is a reasonable mode of
acceptance, an offeror who is not notified of acceptance within a
reasonable time may treat the offer as having lapsed before
acceptance.

Petterson v Pattberg (NY Ct App 1928): Pattberg (D), owner of
bond secured by Pettersons (P) house, offered P that if P paid off
mortgage prior to May 31, 1924, and made regular payment due
4/25/24 on time, D would reduce cost by $780. When Petterson
appeared on Pattbergs doorstep with $ to pay off mortgage prior to
May 31st, Pattberg said it was too late hed sold the mortgage to
someone else. Holding: No contract offer was revocable until
accepted; Petterson did not accept because he did not pay. R2d 45
softens this Pettersons tendering performance would have rendered
the offer irrevocable BUT, whether Petterson managed to tender
performance before Pattberg revoked is still a question.Cook v
Coldwell Banker (Mo Ct app 1998): Real estate agent, P, had sales
in 1991 qualifying for $17,391.54 bonus offered by employer, D. D
changed terms of bonus plan in Sept 1991 to require employees to
remain employees through March 1992 in order to receive bonus.
Holding: Agents beginning performance on bonus plan prevents
Companys power to revoke/change the plan. (R2d 45)e.
Consideration?

Common Law

Bargained-for Exchange71(1): performance/ promise must be
bargained for.

(3)performance may be:

(a) an act other than a promise

(b) a forbearance (Hamer v. Sidway)

(c) the creation/ modification/ destruction of legal
relation

(4) promise/ performance may be given to promisor or someone
else, and can be done by promisee or someone else

Conditional Promise vs. ConsiderationA condition on a gift
action which benefits the promisee and not the promisor is NOT
consideration. Plowman, Willistons Tramp

Sham ConsiderationRecitation of consideration, without any real
consideration, is NOT sufficient to bind a K. Dougherty v. Salt

No Requirement of Mutuality or equivalent value or benefit/

detrment79: If the requirement of consideration is met, there is
no additional req. of:

(a) Benefit to promisor or detriment to promisee; or

(b) Equivalence of values exchanged (Batsakis); or

(c) mutuality of obligation

Illusory promises77: Promise is not consideration if the
promisor reserves a choice of alternative performances unless

(a) Each alternative would be sufficient consideration; or

(b) Any alternatives that arent consideration will probably be
eliminated before the promisor gets to exercise his choice

e. Consideration, Contd

Performance of a legal duty is NOT consideration73: Performance
of legal duty already owed to promisor which is not the subject of
honest dispute is not consideration; but a similar performance is
consideration if it differs from what was required by the duty in a
way which reflects more than a pretense of a bargain.

Motive81 essentially, courts will not look to see whether the
consideration given by one party was the motivation for the other
party entering K.

Hamer v Sidway (NY Ct of Appeals, 1891): Uncle promised nephew,
then ~15 yrs old, $5,000 on his 21st bday if he refrains from
cards, tobacco, swearing, and drinking until then. Estate refused
payment saying there was no consideration therefore no K. Holding:
Court applies benefit/detriment test (now outdated!) nephew gave up
a legal right to play cards, smoke, etc, so this is sufficient as
consideration.Pennsy Supply Inc. v. American Ash Recycling Corp. of
PA (PA 2006): Paving company suing Recycling company for costs of
disposal of HazMat on theory that Recycling co breached its implied
warranty of fitness for a particular purpose on the AggRite that it
induced Paving Co to haul away for use in pavement. Holding:
Consideration is an essential element for a contract to exist, and
must be bargained for as the exchange for the promise. The
difference between a conditional promise (no K) and a consideration
(K) is that a conditional promise only requires the promise to take
the actions necessary to fulfill the promise, but at no benefit to
the promisor. If instead the promise induced the detriment and the
detriment induced the promise, (ie, was bargained for) then the
detriment was consideration.Dougherty v. Salt (NY Ct of App 1919):
Nephew suing Aunts estate for $3,000 based on promissory note,
marked value received and given to the nephew. Holding: This was a
gift there was no consideration bargained for from the nephew, nor
any given. Sham consideration in which the parties state that there
was value received when in fact there was no value is not
effective. No contract.Batsakis v. Demotsis (Tx. Ct. of Civ. App.,
1949): Defendant, a woman living in Greece during WW2 and having
property and family in the US, being sued for breach of contract by
a man who offered her some cash worth $25 in exchange for her
signing a letter promising to pay him back for a $2,000 loan (never
made) plus 8% interest. Holding: Valid K, valid consideration the D
got what she bargained for since she knowingly signed a contract to
pay $2,000+ interest for the $25. (Justified bc of uncertain
conditions @ time K was made, but court will not review whether the
exchange was fair if it was made freely and knowingly the parties
knowledge of all the circumstances makes them the appropriate ones
to determine fair value of exchange).Plowman v Indian Refining Co.
(US Dist Ct, 1937): Forcibly-retired refinery plant employees suing
their former employer for breach of contract, seeking continued
payment of salary payments they were collecting by appearing at
payday to do so (payments stopped after 1 yr). Holding: No K no
consideration. 1) appearing at payday to collect check is a mere
condition on a promise its an action that benefits the promisee,
not the promisor; 2) Past acts are not consideration they cant be
on the bargaining table; 3) moral obligation not a legal
argument.3. Formal Contract Contemplated / Agreement to Agree:
Note, Plaintiff wants this to be seen as a contract because its the
strongest theory. He probably also has promissory estoppel
available.Common LawUCCCISG

Formal Contract Contem-plated27: Written Memorial is
Contemplated:

Manifestations of assent that are in themselves sufficient to
conclude a K will not be prevented from so operating by the fact
that the parties also manifest an intention to prepare and adopt a
written memorial thereof; but the circumstances may show that the
agreements are preliminary negotiations.UCC 2-204(3): Even though
one or more terms are left open, a K for sale does not fail for
indefiniteness if the parties have intended to make a K and there
is a reasonably certain basis for giving an appropriate remedy.

Art. 14(1) A proposal is sufficiently definite if it indicates
the goods and expressly or implicitly fixes or makes provision for
determining the quantity and the price.

Effect of Letter of IntentDepends on parties intentions if they
meant it to be a binding agreement, then it is; otherwise, its not.
Quake v AA

Terms left openCannot leave material terms open to future
agreement, except where:-- Method of determining term is specific,
unambiguous

-- Parties have a long history of dealing together: may enforce
agreement to agreeWalker v. KeithPrice can be left open (see
below); quantity cannotPrice and quantity can be left open if a
method for determining them is set out.

UCC 2-305: Open Price Term(1)The parties if they so intend can
conclude a K for sale even though the price is not settled. In such
a case the price is a reasonable price at the time for delivery
if:

(a) Nothing is said as to price; or

(b) The price is left to be agreed by the parties and they fail
to agree; or

(c) The price is to be fixed in terms of some agreed market or
other standard as set or recorded by a 3rd person or agency and it
is not so set or recorded.

(2)A price to be fixed by the seller or by the buyer means a
price for him to fix in good faith.

(3)When a price left to be fixed otherwise than by agreement of
the parties fails to be fixed through the fault of one party the
other may at his option treat the K as cancelled or himself fix a
reasonable price.

(4)Where, however, the parties intend not to be bound unless the
price be fixed or agreed and it is not fixed or agreed there is no
K. In such a case the buyer must return any goods already recd or
if unable to do so, must pay their reasonable value at the time of
delivery and the seller must return any portion of the price paid
on account.

Walker v Keith (KY Ct App 1964): Lessee rented a small lot for a
10yr term at $100/mo from 1951 1960; lease provided for renewal for
subsequent 10yr term on same T&C, except that the rent would be
revised according to prevailing market standards. Lessee exercises
option to continue renting, but parties do not agree on the price.
Holding: No contract for subsequent term! Court will not step in to
set a material term where the parties fail to agree on it
themselves.4. Option Contract?

Common LawUCCCISG

What constitutes binding offer?87: Offer is binding as option
contract if:

(a) In writing, recites purported consideration, proposes
exchange on fair terms w/in reasonable time; OR

(b) Is made irrevocable by statute

But see Berryman v. Kmoch: actual consideration is necessary to
make option binding recital of consideration is NOT enough. Most
courts follow Berryman rather than Restatment2-205: Firm Offers. An
offer by a merchant to buy or sell goods in a signed writing which
by its terms gives assurance that it will be held open is not
revocable, for lack of consideration, during the time stated or if
no time is stated for a reasonable time, but in no event may such
period exceed 3 months. Any such form supplied by the offeree must
be separately signed by the offeror.

This is additional to the common law ie, offer by a non-merchant
subject to common law.

Note: courts are split on interpretation of no longer than 3
months still honor express offers for >3month option, others
would limit express offers to 3 months.Art. 16(1) Until a K is
concluded, an offer may be revoked if the revocation reaches the
offeree before he has dispatched acceptance.16(2) However, offer
cannot be revoked if:

(a) It indicates, whether by stating fixed time or otherwise,
that it is irrevocable; OR

(b) If it was reasonable for the offeree to rely on the offer as
being irrevocable and the offeree has acted in reliance on the
offer

No writing requirement; no max time limit; no need to assure
offer will be held open.Art. 15(2) Irrevocable offer cannot be
withdrawn unless withdrawl reaches offeree before or at same time
as the offer.

Acceptance of Option K Mailbox Rule63(b): an acceptance under an
option contract is not operative until received by the offeror.

Normille v. Miller: Fairly construed, Millers counter-offer said
it was open until 5pm, but she effectively revoked it when her
agent told Normille you snooze you loose.

Berryman v. Kmoch (SC Kansas 1977): landowner signed option
contract granting real estate broker 120 day option to purchase
land; agreement recites purported $10 consideration, which was
never received. Landowner called real estate broker to get out of
option K, conversation was not conclusive, owner sold to someone
else, broker learned of sale at Land Bank, then attempted to
exercise option. Holding: Purported option K without real
consideration is a revocable offer. Offer was revoked when broker
learned of sale to 3rd party. Promissory estoppel as substitute for
consideration requires expection of reliance, actual reliance, and
injustice. There was no inducement by owner for reliance by the
buyer/broker. This is the majority rule recitation of purported
consideration is not sufficient to bind Option K.

5. Promissory Estoppel? Damages are just what the P gave up /
lost as a result of reliance.Common Law

Promissory Estoppel to Enforce Promise90(1): A promise is
enforced if:

a) Promisor expects reliance;

b) Promisee does rely;

c) Injustice can be avoided only by enforcement

(2) A charitable subscription or a marriage settlement is
binding under Subsection (1) w/o proof that the promise induced
action or forbearance.

King v. BU: 90(2) not widely adopted courts generally still look
for reliance by charity, but set lower bar.

Promissory Estoppel to Hold Offer Open reliance creates Option
K87(2): offer which the offeror should reasonably expect to induce
action or forbearance of a substantial character on part of offeree
before acceptance, and which does induce such, is binding as option
K to extent necessary to avoid injustice.

This is an attempt to broaden Drennan to use outside of
construction Ks not broadly taken up by courts.

James Baird Co. v. Gimbel Bros., Inc. (2nd Cir. 1933): Holding:
Offer was rejected before it was accepted no K, no recovery.
Generally, offer does not become promise until it is supported by
consideration. This is the classical contract view largely replaced
by Drennan (see below).

Drennan v. Star Paving Co. (CA SC, 1958): Drennan (general
contractor) suing Star Paving (sub-contractor) for breach of
contract, seeking damages, for Ds withdrawal of mistakenly low bid
on which P relied in making successful bid. Holding: Reliance made
offer irrevocable via promissory estoppel. This case applies
promissory estoppel to construction contract bidding largely
overrules Baird, as this reasoning has been followed by most
courts. Factors that would make reliance unreasonable: * Express
notice that offer is revocable at any time; * extremely low bid /
offer is far out of normal range; Factors that prevent offeree from
resorting to PE: * bid shopping looking for other bids after K is
awarded; * bid chopping returning to offeror to try to lower
bid.Pops Cones v Resorts International (Sup. Ct. NJ, App. Div.
1998): TCBY franchisee suing Atlantic City Boardwalk Real Estate
Co/Hotel under theory of promissory estoppel. Hotel assures
franchise owner that they want to have her store in the hotel,
including telling her to pack up and get ready to move in.
Franchisee gives up lease at current location. Hotel found another
TCBY to move in. Holding: The Hotel induced reasonable reliance on
the part of the franchisee during negotiations. Promissory Estoppel
can be applied to avoid injustice even though theres no clear offer
(promise can be something that precedes offer and acceptance) when
there is substantial reliance / potential for injustice.Wright v.
Newman: Mother suing for child support from non-biological father
who gave child his name and paid support for ~3yrs. Importance:
promise can be implied by conduct. Note PE may be used to enforce
moral obligation, rather than real K obligation.Katz v Danny Dare,
Inc. (Mo Ct App 1980): Katz, a 25-yr employee, was hit in the head
chasing a shoplifter and wasnt the same after. Shopmaker, the
president of the business, induces him to retire by promising
$13K/yr for the rest of his life (after negotiating the retirement
for 13 months). Importance: Detrimental reliance can be any change
of position even a promotion. (not the same as test for
consideration, where a legal right would have to be given up.)
However, the promise needs to induce the change of position.6.
Restitution? Damages are value of services rendered (not full
promise or expectation)Common LawRestatement of
RestitutionCases

Unjust EnrichmentImplied in Law contract not really a contract
at all, because there was no promise. Obligation is imposed without
regard to either partys expressions of assent either by words or
acts.

1: A person who has been unjustly enriched at the expense of
another is required to make restitution to the other2: A person who
officiously confers a benefit upon another is not entitled to
restitution therefor. [Officious = interference in others affairs
is NOT justified / not necessary]Watts v. Watts: Unjust enrichment
requires:1. Benefit conferred on D by P

2. Appreciation or knowledge by D of benefit

3. Acceptance / retention of the benefit by D under inequitable
circumstances (injustice)

Implied in Fact ContractImplied in Fact Contract: enforceable
under regular contract theory. Where a person receives services
from another and benefits from them, there is an implied promise to
pay.107(2): In the absence of circumstances indicating otherwise,
it is inferred that a person who requests another to perform
services for him or to transfer property to him thereby bargains to
pay therefor. ( enforceable as true contract.Watts v. Watts: could
imply a promise to share marital assets equally from Ds actions in
filing joint tax returns, owning joint property

Services Rendered in Emergency: Life & LimbSee Restatement
of Restitution. In emergency, the recipient of services has no
opportunity to assent. Create the legal fiction of implied assent (
the recipient would have agreed to pay for services if there had
been time/opportunity to do so.116: Person who rendered services
w/out consent is entitled to restitution if:(a) Acted unofficiously
and w/ intent to charge;

(b) Services were necessary to prevent serious bodily harm or
pain;

(c) No reason to know the other would not consent to receive (IF
mentally competent);(d) It was impossible to get consent, or
because of youth or mental impairment, consent wouldve been
immaterial.

Note: revision would make this only available to professional
service providersCredit Bureau Enterprises v. Pelo: Credit Bureau
suing patient and his insurance company to collect hospital debt
stemming from involuntarily hospitalization of person suffering
from bipolar disorder who was threatening suicide. Defendant
refused to sign a contract agreeing to pay for hospitalization, but
later signed under duress because hospital wouldnt release personal
goods. Holding: Hospital is entitled to payment for services
rendered; Pelo could not consent because of mental illness.

6. Restitution ContdCommon LawRestatement of
RestitutionCases

Services Rendered in Emergency: Property117: Essentially as
above, for Person who w/o others knowledge or consent has preserved
things from damage: -- cant have been responsible for the potential
damage; -- must not have reasonable opportunity to contact owner;
--etc.

Promissory Restitution: Promise & past considerationRest 2nd
Contracts 86:

(1)Promise in recognition of benefit previously received is
binding to extent necessary to prevent injustice;Note: literal
reading: promisor must be the person who received the benefit.(2) A
promise is NOT binding under (1):

(a) if the promisee conferred the benefit as a gift or for other
reasons the promisor has not been unjustly enriched; or

(b) to the extent that the value is disproportionate to the
benefit.Webb v. McGowin: Factory owner promised to pay weekly $ to
worker who was crippled trying to save owners life. Holding: Court
enforces the promise against owners estate the owner received a
material benefit from the worker when his life was saved, and his
moral obligation to care for the worker was sufficient
consideration to support subsequent promise to pay.

Mills v. Wyman: P cared for Levi, a 25yr old man who became ill
upon return from a voyage while he was in Hartford. P allegedly
wrote to P and promised to pay expenses, but then reneged on the
promise. Holding: There was no consideration for the promise. Can
enforce on basis of past consideration only when a prior debt
exists: -statute of limitations on a debt has run out (promise to
pay anyway can be implied by actions); - debts incurred by minors;
- debts pre-existing a bankruptcy (here, promise to pay must be
express). Mostly replaced by 86 / Webb v. McGowin.5. Statute of
Frauds? Note: CISG Art. 11 there is NO Statute of Frauds sale need
not be evidenced by writing, and may be proven by any means,
including witnessesCommon LawUCC

Does the SoF apply?110(1): the following classes of contract are
subject to a statute forbidding enforcement unless there is a
written memorandum or applicable exception:

(a) Contract or executor or administrator for a duty of his
decedent;

(b) contract to answer for the duty of another (suretyship);

(c) a contract on consideration of marriage;

(d) contract for sale of interest in land;

(e) contract that is not to be performed within one year from
the making thereof;

110(4): statutes in most states provide that no acknowledgement
/ promise is sufficient evidence of a new / continuing K to take a
case out of the SoF unless made in a writing signed by the party to
be charged2-201:

(1) Contract for sale of goods for the price of $500 or more is
not enforceable unless there is writing sufficient to indicate that
a contract has been made between the parties.

1-206: sale of personal property not otherwise covered, to
extent enforcement >$5K remedy

NOTE: revised UCC will increase requirement to $5,000.

One Year Requirement

ExamplesWithin: * employment K for > 1yr; * service K for
> 1yr

Outside: * lifetime K; * K to accomplish a specific task; * K
that gets paid out at occurrence of a specific event (e.g.,
insurance)n/a

Is there a sufficient writing?131: Contract is enforceable if
evidenced by any writing, signed by the party to be charged,
which

(a) reasonably identifies the subject matter of the K;

(b) is sufficient to indicate that a K has been made between the
parties or offered by the signer to the other party;

(c) states with reasonable certainty the essential terms of the
unperformed promises in the K; (all essential terms must be
covered)132: may consist of several writings provided one is signed
and they clearly indicate they relate to the same transaction;

Some courts require specific reference to the signed writing;
most allow facts referenced to show the same transaction

133: memorandum need not be made as a contract or for purpose of
satisfying SoF2-201(1) must be sufficient to indicate that contract
has been made (offer not sufficient)

2-201(1) must be signed by the party against whom enforcement is
sought2-201(1) writing can omit or incorrectly state a term agreed
upon, but is not enforceable beyond the quantity of goods shown in
the writing (only need quantity)2-201(2) Between merchants, a
written confirmation that is sufficient against the sender also
satisfies the writing requirements against the recipient if he has
reason to know its contents and does not object w/in 10 days.

Signature134: may be any symbol made or adopted with an
intention, actual or apparent, to authenticate the writing as that
of the signer.

Initials (Crabtree), Letterhead, EmailComments state signed can
be any authentication that identifies the party to be charged.
1-201 (same as R2d 134)

7. Statute of Frauds, Contd

Common LawUCC

Is there an exception?**NOT ALL JURISDICTIONS ACCEPT 139**

139(1): A promise which the promisor should reasonably expect to
induce reliance (action or forbearance on the part of the promisee
or a third person), and which does induce such reliance, is
enforceable notwithstanding the SoF if injustice can be avoided
only by enforcement of the promise. Remedy granted for breach is
limited as justice requires.

Rice v. Democratic Party

(2) In finding injustice:

(a) the availability/adequacy of other remedies, esp.
restitution and cancellation

(b) definite and substantial character of reliance in relation
to remedy sought

(c) the extent to which action / forbearance corroborates
evidence of making & terms of promise, or terms are otherwise
established by clear and convincing evidence;(d) reasonableness of
reliance;

(e) extent to which reliance was foreseeable to promisor

[Bar evidence of K and reasonableness of reliance -- for
applying PE in absence of writing reqd under SoF is higher than the
bar for 90 PE claims]2-201(3) Exceptions:(a) Goods are specially
manufactured & not suitable for sale to others in ordinary
course of business, and seller has begun manufacture or made
commitments for procurement;

(b) Party against whom enforcement is sought admits in
pleadings/testimony/court that K for sale was made;

(c) parties have begun performance: payment has been made and
accepted OR goods have been received and accepted (see
Buffaloe)AND, merchant exception above

Land Claims: Reliance Exception A K for transfer of interest in
land may be specifically enforced notwithstanding SoF if it is
established that party seeking enforcement, in reasonable reliance
on the K and on continuing assent of the party against whom
enforcement is sought, has so changed his position that injustice
can be avoided only by specific enforcement.

Rice v. Democratic Party: example of promissory estoppel
exception to SoF.

Buffaloe v. Hart (NC Ct App 1994): Buffaloe (barn purchaser)
suing Harts (barn sellers) for breach of handshake, oral contract
for his purchase of 5 barns for $20,000 in the form of 4 annual
payments of $5,000. Holding: exception to the SoF applies parties
made and accepted payment. Harts retention of check from Buffaloe
for 4 days constituted acceptance of the payment. Note that the
writing (Buffaloes torn-up check) was not sufficient to satisfy SoF
because it was signed by P, not party to be charged. 6. Electronic
contracting

a. Clickwrap: Customer manifests assent by clicking on a box,
having seen terms before moving into website. ENFORCEABLE.b.
Shrinkwrap: Customer sees terms after opening product, has
opportunity to return. See Easterbrook/Klocek arguments re:
enforceability.c. Browsewrap: Terms are somewhere on the site not
necessarily seen by site visitors.Shrinkwrap:

Easterbrook (Cited w/ approval in Brower v. Gateway): 1. SELLER
is the offeror sends offer for terms of contract w/ the product.
Theres no battle of the forms because sellers form is the only one
ever sent. Master of Offer, so seller defines acceptance as
including keeping product for > 30 days. 2. Customer accepts
contract by keeping product. Customer has duty to read terms
provided. Shrinkwrap is enforceable. Public Policy Arguments:
allows efficient, convenient purchases for customer, keeps costs
low, and consumer still able to protect himself because he has the
opportunity to review terms and return product if he does not agree
to terms.Klocek v. Gateway: 1. Purchaser is the offeror makes offer
to purchase during phone call. 2. Sellers T&C in the box are
proposals for addition to contract governed by UCC 2-207(2); both
parties are NOT merchants, so buyer would need to manifest assent
for the terms to come in. Shrinkwrap is NOT enforceable. Public
Policy: contract law is based on mutual consent which is barely
present w/ shrinkwrap. Note that under Klocek, consumer would have
no right to cancel transaction once seller shipped product.
Browsewrap:

Register.com v. Verio (2nd Cir. 2004): Companys spider takes
customer data from other companys site every day. Cos website has
T&C that appears after a data query is made. Court holds that
once company has made one or two queries, it can no longer say it
didnt know the T&C. Apple stand analogy cant take an apple
every day just because the sign saying 50 is only visible on the
way out. Silence can be acceptance where offeree takes benefit of
services w/ opportunity to reject and w/ reason to known they were
offered w/ expectation of compensation R2d 69(1)(a).DEFENDANTs
identity matters in these cases:

1. Return visitor to site reasonably aware of terms2. Visitor is
a sophisticated businessTrue browsewrap usually just a confirmation
of existing rights, so its not very important whether its
enforceable or not.Unconscionability: Generally, requires both:

1. Procedural Unconscionability (unequal bargaining power, fine
print, high-pressure, etc)2. Substantitive UnconscionabilityIn
Brower v. Gateway, court finds term requiring ICC arbitration to be
unconscionable and therefore unenforceable. It is only
substantively unconscionable, but Easterbrook says this can be
enough if the termis sufficiently unfair & unreasonable.

7. Contract of Adhesion? Can invalidate agreement or a term of
the agreementCharacteristics of Contract of Adhesion: 1. Printed
form that clearly purports to be a K; 2. Form drafted by one party;
3. Drafting party enters numerous similar transactions; 4. Adhering
party enters few transactions of this type 5. Presented to adhering
party w/ representation that few terms are open to negotiation; 6.
Parties negotiate any open terms (often just price) and the
adherent signs; 7. Principal obligation of adhering party is
payment of $. (Prof. Rakoff)R2d 211: (1) Except as stated in (3)
below, where a party to an agreement signs or otherwise manifests
assent to a writing and has reason to believe that like writings
are regularly used to embody terms of agrmts of the same type, he
adopts the writing as an integrated agreement wrt the terms
included in the writing;

(2) Such a writing is interpreted wherever reasonable as
treating alike all those similarly situated w/o regard to their
knowledge or understanding of the standard terms of the
writing;

(3) Where the other party has reason to believe that the party
manifesting such assent would not do so if he knew that the writing
contained a particular term, the term is not part of the
agreement.C&J Fertilizer, Inc. v. Allied Mutual Insurance Co.
(SC Iowa 1975): Farmer & fertilizer business owner suing
insurance company for payment on burglary policy that excludes
burglary that does not leave visible marks on the exterior of the
premises, where insurance agent had explained there needed to be
visible evidence of burglary (but not specifying exterior).
Holding: Reasonable expectations doctrine terms of a standard form
contract are the objectively reasonable expectations of the
plaintiff. Inferred from evidence re: negotiations, objective
definitions of terms, whether the term was hidden in the contract
or ambiguous. (R2d is more conservative looks at reasonable
expectations of the defendant)8. Interpretation: Generally, must
establish ambiguity of a term before resorting to interpretive
rulesCommon LawUCCCISG

Whose meaning prevails?201: (1) Where the parties have the same
meaning of a term, K is interpreted with that meaning. [shared
subjectivity]

(2) Where parties have different meanings, meaning used is that
of the innocent party where

(a) One party did not know of any different meaning used by
other party, and the other party knew the meaning used by other
party, or

(b) One party had no reason to know of any different meaning,
and the other party had reason to know(3) If neither of the above
cases apply, neither party is bound by the meaning of the other,
even though the result may be failure of mutual assent Art 8(1):
Statements made by and other conduct of a party are to be
interpreted according to his intent where the other party knew or
could not have been unaware what that intent was;(2) If the
preceding paragraph is not applicable, statements made by and other
conduct of a party are to be interpreted according to the
understanding that a reasonable person of the same kind as the
other party would have had in the same circumstances;

(3) In determining the intent of a party or the understanding a
reasonable person would have had, due consideration is to be given
to all relevant circumstances of the case including negotiations,
any practices which the parties have established between
themselves, usages and any subsequent conduct of the parties.

10. Interpretation, Contd: DefinitionsCommon LawUCC

Course of Performance contract in question202(4): Where an
agreement involves repeated occasions for performance by either
party w/ knowledge of nature of perf. by other party and
opportunity for objection; course of performance accepted w/o
objection is given great weight in the interpretation of the
agreement.2-208(1): Where the K involves repeated occasions for
performance by either party w/ knowledge of nature of perf. by
other party and opportunity for objection; course of performance
accepted w/o objection shall be relevant to determine the meaning
of the agreement;2-208(3): course of performance is relevant to
show waiver/modification of term inconsistent w/ course of
performance

Course of Dealing interactions btwn the parties prior to this
K223(1): A course of dealing is a sequence of previous conduct btwn
the parties to an agreement which is fairly regarded as
establishing a common basis of understanding for interpreting their
expressions and other conduct2-205(1): Course of dealing = previous
conduct btwn parties to a particular transaction which is fairly
regarded as establishing a common basis of understanding for
interpreting their expressions & other conduct;

Trade Usage222: (1) A usage of trade is a usage having such
regularity of observance in a place, vocation or trade as to
justify expectation that it will be observed wrt a particular
agreement. It may include a system of rules regularly observed even
though particular rules are changed from time to time.

(2) The existence and scope of a trade usage are to be
determined as questions of fact. If a usage is embodied in a
written code or similar writing the interpretation of the writing
is to be determined by the court as a Q of law.1-205(2): Usage of
Trade = any practice or method of dealing having such regularity of
observance in a place, vocation or trade as to justify expectation
that it will be observed wrt transaction in question. Existence and
scope of such a usage are to be proved as facts. If it is
established that such a usage is embodied in a written trade code,
the interpretation of the writing is for the court

Effect of Course of Dealing & Trade Usage222(3): Unless
otherwise agreed, a trade usage in the vocation or trade in which
the parties are engaged or which they know/have reason to know
gives meaning to or supplements or qualifies their agreement.

223(2) Unless otherwise agreed, a course of dealing btwn the
parties gives meaning to or supplements or qualifies their
agreement.1-205(3): A course of dealing btwn parties and any usage
of trade in the vocation or trade in which the parties are engaged
or of which they are or should be aware give particular meaning to
and supplement or qualify terms of an agrmt(4) (same as 2-208(2)
below)

(5) An applicable usage of trade in the place where any part of
performance is to occur shall be used in interpreting the agreement
for that part of the performance

(6) Evidence of relevant trade usage offered by one party is not
admissible unless and until he has given the other party such
notice as the court finds sufficient to prevent unfair surprise to
the latter. (different from common law)

10. Interpretation ContdCommon LawUCCCISG

Relative Importance:Personal > General 203: the following
standards of preference are generally applicable:

(b) express terms > course of perf > course of dealing
> trade usage

2-208(2): Express terms, course of performance, course of
dealing and usage of trade shall be construed as consistent when
possible; when this is unreasonable, express terms > course of
performance > course of dealing / trade usageArt. 9 (1) The
parties are bound by any usages to which they have agreed and by
any practices which they have established between themselves.(2)
The parties are considered, unless otherwise agreed, to have
impliedly made applicable to their contract or its formation a
usage of which the parties knew or ought to have known and which in
international trade is widely known to, and regularly observed by,
parties to contracts of the type involved in the particular trade
concerned.

Supplying an Omitted Essential Term204: When parties to a
bargain sufficiently defined to be a K have not agreed wrt a term
which is essential to determination of their rights an duties, a
term which is reasonable in the circumstances is supplied by the
court

R2d 202. Rules of Aid in Interpretation:

(1) Words and other conduct are interpreted in the light of all
the circumstances, and if the principal purpose of the parties is
ascertainable it is given great weight.

(2) A writing is interpreted as a whole, and all writings part
of the same transaction are interpreted together

(3) Unless a different intention is manifested,

a. Where the language has a generally prevailing meaning, it is
interpreted in accordance with that meaning;

b. Technical terms and words of art are given their technical
meaning when used in a transaction withing their technical
field

(4) [Course of performance is given great weight]

(5) Wherever reasonable, manifestations of intention of the
parties are interpreted as consistent w/ ea other and w/ any
relevant course of perf, course of dealing, or trade usage.10.
Interpretation Contd.Principles of Interpretation: (Common to all
types of law)Noscitur a sociis: a word is known by the company it
keeps interpret meaning of word in a series by the other words used
in close proximity to it. Breasts, legs, thighs, wings legs means
poultry legs, not other kinds

Ejusdem generis: A general term joined with a specific one will
include only things that are like the specific terms interpret
narrowly. KFC, Browns and other fine eating establishments other
fine eating establishments probably includes Chic-Fil-A, but not
Capitol Grill

Expressio unius exclusion alterius: express mention of one
excludes all others contract calls for fried, baked, roasted, or
boiled chicken excludes served raw, or microwaved, or grilled
Enumerated possibilities exclude all others.

Ut magis valeat quam pereat: an interpretation that makes the
contract valid is preferred to one that does not (See R2d 203(a)an
interpretation which gives a reasonable, lawful and effective
meaning to all the terms is preferred to an interpretation which
leaves part unreasonable, unlawful or of no effect). Does this one
help understand what the parties really meant? In some sense yes,
since were pretty sure the parties meant to have a contract. THIS
IS A POWERFUL CONCEPT. Ex: Contract for widgets at $5ea up to 100
widgets, and $4 each for over 100 widgets. This could mean $404 for
101 widgets, but $500 for 100 widgets ( court wont interpret this
way if you get to lawsuit. Omni praesumuntur contra proferentem:
Interpret contract against the drafter assume the drafting party
knows of the ambiguities, drafts in their favor, etc. Provide
counter-incentive to drafter putting in purposeful ambiguities in
its favor. R2d 206.Interpret contract as a whole. R2d 202(a) A
writing is interpreted as a whole, and all writings that are part
of the same transaction are interpreted together. Important
principle, but somewhat qualified (as when contracting parties
include a term that says the K supercedes all prior
negotiations).

Purpose of the parties. R2d 202(1): if the principal purpose of
the parties is ascertainable it is given great weight. Note theres
a trick here in that the parties purposes are never the same, but
up to some point they do have a common purpose. If that purpose is
known, its given great weight.

Specific provision is exception to a general one. R2d 203(c)
specific terms and exact terms are given greater weight than
general languageHandwritten/typed provisions control printed ones.
Assume these are newer. ~R2d 203(d): separately negotiated or added
terms are given greater weight than standardized terms or other
terms not negotiated. Public Interest is Preferred. R2d 207. This
upset people who were against the R2d. This is not about what the
parties meant its about the public, which isnt what private Ks are
supposed to be about. This gets applied in contracts dealing w/
restrictions on employment; restrictions on use of land.1
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